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PREFACE 


It is impossible by any statistics to ascertain the 
number of trusts which exist, but there is no doubt 
that compared with the position ten years ago the 
number must have considerably increased — an 
increase which has largely been brought about by 
the mass of property law which came into opera- 
tion on the 1st January, 1926. 

In consequence of this there are many persons 
who are trustees but are imconscious of the fact, 
and there are many other owners of property, or of 
shares and interests therein, who are unconscious 
of the fact that there is a trust existing which 
affects their property. The abolition of a legal 
estate in undivided shares in property whereby the 
number of legal owners was undoubtedly consid- 
erably decreased was to some extent counter- 
balanced by the increase caused by the new law of 
intestacy under which there may be several owners 
of real property in cases where under the old law 
there would have been but one. 

The object sought in this book is to explain in 
simple language the nature of the various trusts 
which exist, and particularly how the legislation 
of 1925 has affected the ownership of property, 
and also to show the powers and duties of trustees 
over property and to point out the principles which 
should govern their trust accounts. 

A. H. COSWAY 

vii 
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TRUSTS, TRUSTEES, AND 
TRUST ACCOUNTS 

CHAPTER I 

THE NATUBE OF A TRUST 

A “trust” has been defined in legal textbooks as 
being “the confidence reposed by one man in 
another when he invested him with the nominal 
ownership of property to be dealt with in some 
particular manner or to be held for some parti- 
cular person or purposes pointed out.” To give 
a simple illustration of a trust, let us suppose 
that A. is desirous of providing for the benefit of 
his two nephews, C. and D. To accomphsh this 
purpose he transfers the sum of £5,000 to E. and 
F. with a trust deed in which the duties of E. and P. 
are set out, which may be to apply the interest on 
the £5,000 for the education and benefit of C. and 
D., and to pay over the capital sum to them in 
equal shares when they attain the age of 21 years. 
In this case, A. would be termed the “settlor,” 
C. and D. would be termed the “beneficiaries,” 
and E. and F. would be termed “the trustees.” 

K this sum was invested by the trustees in, say. 
Consols, their names would be inscribed in the books 
of the Bank of England and as between the Bank 
and themselves, and in the eyes of the world 

1 
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the trustees would be the “legal” owners of the 
Consols, whilst the two nephews would be the 
“equitable owners.” This “legal” ownership is 
thus referred to in Wliarton's Law Lexicon — 

A trustee is put into possession of the trust property : the 
common law could not look at him in any other light than 
as holding for his own benefit, but equity, regarding the 
purpose for which he was made a trustee, compelled him to 
perform such purpose to his employers. 

Wherever, therefore, we meet with a trust, 
there is always this dual ownership, the legal 
ownership, or “legal estate,” as it is called, which 
is vested in the trustees, and the “equitable” or 
“beneficial” ownership of the beneficiary. It is 
further to be noticed that the legal ownership may 
also be vested in a trustee who may himself have 
a beneficial interest in part of the trust property, 
and further that the equitable interest is not neces- 
sarily also a beneficial interest. For instance, a 
trustee might become entitled to a share of the 
trust property under the wfil or intestacy of one 
of the beneficiaries or, as we shall see when we 
consider the law affecting “undivided shares,” he 
maj’’ have been by law constituted a trustee of the 
legal estate. On the other hand, a beneficiary may 
have executed a settlement on his marriage or 
died leaving a will, or intestate, before his share 
of the property had been handed over to him. 
In such a case, the trustees of the marriage settle- 
ment, or the executors or administrators (as the 
case might be) of such beneficiary would be the 
“equitable owners” of such share and the trustees 
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holding the “legal” estate would then have to 
hand over the share when the proper time for dis- 
tribution arrived to such equitable ovmers, leaving 
them in their turn to distribute the same amongst 
the ultimate beneficiaries. 

There are other species of trusts which must be 
referred to, as the student or clerk wiU doubtless 
from time to time meet with the expressions. 
Trusts may be either “express” or “implied.” 
We have already had an illustration of an “ express ” 
trust. Here is a simple illustration of an “implied 
trust.” When a person agrees to sell a property a 
contract for sale is usually signed. In this case, 
after the signature of the contract and until the 
purchase has been completed and the property 
conveyed to the purchaser, the seller or “vendor” 
(as he is usually termed) is in law a trustee for the 
purchaser. There is an “ implied ” trust that he will 
hold the property in trust for the purchaser until 
all the prehminary arrangements have been carried 
out, and he is ready to hand over the management 
and possession of the property to the purchaser. 
Or, to give another illustration, an “implied” 
trust may arise where property is held by trustees 
“Upon such trusts as the settlor might hereafter 
declare.” Here, until the trusts have been declared, 
there would be an implied trust in favour of the 
settlor. Where, as in this case, the settlor himself 
receives a benefit from the settlement by imphfica- 
tion, it is called a “resulting trust.” 

Trusts are also referred to as “executory” or 
“executed.” The trustees may have property 
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vested in them which they have to hold upon such 
trusts as a person may by deed or will declare. 
Here it will be observed there is no immediate 
beneficiary, and the trust cannot be carried into 
effect until the person or persons who are to benefit 
have been declared by a subsequent deed or by 
will. This is called an “executory” trust. The 
trust indicated at the commencement of this chap- 
ter is an “executed” trust, because it is a trust 
which has been definitely created and is not depend- 
ent upon the execution of any further document. 

Trustees are said to hold property as “joint 
tenants ” ; that is to say, all the trustees collec- 
tively are, in the eyes of the law, one owner. Joint 
tenancy has one peculiar incident, that of survivor- 
ship: in a case where there are three or more 
trustees, on the death of one, the whole property 
automatically vests in the survivors, and this 
process is repeated until the last of the trustees 
dies, when the legal ownership vests in the personal 
representatives (i.e. the “executors” or “ admin- 
istrators”) of such last trustee, and we shall in a 
later chapter have to consider how the property 
has then to be dealt with. 

We have seen that the legal ownership of the 
trustees m the trust property is absolute, so that 
they are able to sell investments standing in their 
names without the beneficiaries having to take 
part in the sale. As between themselves and the 
beneficiaries, it is possible the settlement will con- 
tain a provision that the beneficiaries have to be 
consulted and then consent obtained to a change 
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of investment, but this is not a matter wliicli. 
would appear between the trustees and a purchaser 
from them. In the case of a sale of property under 
a trust for sale (which we shall presently deal with) 
it may be expressly provided that such a sale must 
be with the consent of the beneficiaries. 

It must, however, be understood that what is 
mentioned above relates to the sale of a trust 
investment, and not of the beneficial interest of 
an equitable owner which might be subject to 
conditions or restrictions affecting the sale or 
mortgaging of such interest. Unless any such 
restriction is placed on such interest, it is at aU 
times possible for a beneficiary to deal with his 
share and interest in a trust property. This share 
and interest may not be an absolute one. It wfil 
in most cases be a “reversionary” interest, that is, 
an interest which will come to him on the death 
of a person enjoying the income for life, or after 
a certain number of years, or on the happening 
of some event, but the interest may be either 
“vested” or “contingent.” These terms are prob- 
ably self-suggestive to many, but to make them 
quite clear it may be mentioned that a “vested” 
interest is a certain interest, one which cannot be 
defeated or fail. For instance, if a sum of £1,000 
is held in trust for A., for his life and then for B., 
B.’s interest in this sum is “vested” or absolute, 
and must take effect on the death of A., and during 
A.’s hfe, B.’s interest would be termed a “vested 
reversionary interest.” If, on the other hand, the 
£1,000 was settled in trust for A. for fife and then 
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for B. if he should survive A., B.’s interest would 
be termed a “contingent reversionary interest”; 
it would depend on the chance of his surviving A. 
The reversioner can, however, in either case deal 
with his interest by sale or mortgage, unless the 
settlement rmder which the interest is derived 
legally prohibits any such dealing. 



CHAPTER II 

THE OFFICE OF TRUSTEE 

A TRUSTEE usually signifies liis acceptance of a 
trust by signing the deed under which the trust is 
created, or, if he is appointed a new trustee of an 
existing trust, by signing the Deed of Appoint- 
ment. 

There are cases, as will be shown later, where a 
trusteeship has been automatically placed on 
persons by the legislature, but such cases will 
generally be found to be cases in which such person 
is also beneficially interested in the trust property, 
and where it will accordingly be to his advantage 
to be also a trustee. 

When a trustee is appointed by a will it is open 
to him to accept or refuse office. If he be merely 
appointed an executor (which involves a trustee- 
ship though perhaps of short duration) he can sign 
a short document of renunciation, or, if he be 
appointed a trustee, and not also an executor, he 
may renounce the trusteeship either by a deed in 
writing or by abstaining from taking any part in 
the trusteesldp, in which case he must take care 
that none of the funds are transferred into his name. 

A trusteeship is an office which should not be 
hghtly undertaken; it may be an office which in 
some cases may be almost nominal, but on the 
other hand, it may be a long standing matter 
involving a good deal of time and trouble. Any 
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trustee who decides to accept office should from 
the commencement have a clear knowledge of the 
nature of the trust, and should after acceptance 
take a constant and intelligent interest in all 
matters connected with it. He should have either a 
full copy of the trust deed or an intelhgible epitome 
of it. If the trust is aheady in existence, he should 
also have a fuU fist of the trust property and in- 
vestments and a copy of the trust accounts to date. 
A schediile of the trust property and an account of 
any capital deahngs since any prior appointment 
are usually incorporated in the Deed of Appoint- 
ment. He should then get an assurance that all 
the investments are such as are authorised by 
the trust deed or by law, and if there should be 
any unauthorised investments he should not con- 
sent to their being retained without the express 
authority in writing of all the beneficiaries unless 
they have already executed a release or indemnity 
in respect of the retainer of any such unauthorised 
investments. The trustee should also see that all 
papers handed over by his predecessor are carefully 
examined, as there may be notices of deahngs with 
the trust funds or of some share therein, of which 
he would be deemed to have knowledge. The 
notices might be either actual or constructive. 

With reference to this question of notice, how- 
ever, it may be pointed out that a new trustee is 
not necessarily hable in respect of any notices 
served on his predecessors in office unless it can 
be proved that he was negligent in searching 
amongst any papers handed over. It has been 
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held that a new trustee is not bound to inquire of 
an outgoing trustee whether he has received any 
such notices, nor is a trustee liable if, from forget- 
fuhress, he informs an intending mcumbrancer that 
he has no knowledge of any previous incumbrance. 

It is always a prudent course to have all notices 
placed with the trust papers or attached to the 
trust instrument, and a note made in the trust 
account books of the receipt of any such notice. 
A trustee might also with prudence pass on all 
inquiries received by him as to incumbrances, etc., 
to the solicitor acting in the trust to be dealt with 
by him. 

The office of trustee is a purely honorary one, 
and a trustee is not entitled to profit either directly 
or indirectly from his trusteeship ; indeed so strong 
a view does the Court take of this that in a case 
where a trustee, who was a stockbroker’s clerk and 
was paid commission for all work introduced by 
him to his employers, and where he was instru- 
mental in having a valuation of the trust securities 
made by his employers, the trustee was held bound 
to give credit in his trust accounts for the share of 
commission received by him in respect of the 
valuation. Therefore, where an intending trustee 
is a professional or business man, he should take 
care to see that the deed under which he is ap- 
pointed, or the original deed under which the 
trust was constituted, expressly aixthorises him to 
make the usual charges for all work done by him 
in connection with the trust in his professional or 
business capacity. 
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A trustee is not expected to incur any out-of- 
pocket expenses on behalf of the trust, and Section 
30 (2) of the Trustee Act, 1925, provides that — 

A trustee may reimburse himself or pay or discharge out 
of the trust premises all expenses incurred by him in or about 
the execution of the trusts and powers. 

A trustee must not utilise the trust money for 
speculative purposes. Should he do so and make 
a gain, though it is a breach of trust, all gain must 
be credited to the trust. On the other hand, if 
any such speculation results in a loss he must 
restore the trust fund in full with resulting interest. 

Trustees for sale selling under a trust for sale 
must not either directly or indirectly purchase the 
trust property or any interest in it; neither must 
they take a mortgage or lease thereof either from 
themselves or co -trustees, imless, of course, there 
is a power to do so in the trust instrument, or 
the leave of the Court is obtained for the pur- 
pose. A trustee who has never accepted the trust 
but has disclaimed it, would be entitled to pur- 
chase, and so would a former trustee after the lapse 
of some considerable period since he relinquished 
the trust. There appears to be no definite ruling 
that a sale cannot be made to the wife of a trustee 
though such a transaction is not recommended. 

The existence of the rule that a trustee should 
not purchase the trust property arises from the 
fact that he may possess knowledge of the value 
of the property which is not available to the 
general public, and that he might thus be able to 
take an undue advantage of his fiduciary position. 
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A trustee may, however, acquire the hiterest of 
a beneficiary provided he observes the following 
conditions: he must give a fair price; he must 
make a full disclosure to the beneficiary of all the 
facts vfithin his knowledge relating to the property 
and the circumstances of the transaction; and it 
is advisable that the beneficiary should obtam 
independent advice in respect of the transaction. 

Where, therefore, it is likely that a member of 
a testator’s family will wish to purchase any of 
the property and he is appomted an executor or 
trustee a clause should be inserted in the will that 
notwithstanding that he is a trustee he may pur- 
chase the property at a price named or at a price 
fixed by a valuation by an independent surveyor. 

Although, as we shall presently see, a tenant- 
for-hfe is to some extent a trustee, he is not pro- 
hibited from purchasing settled land of which he 
is such tenant for fife, or any part thereof, but on 
the contrary ample provisions have been made to 
facihtate deahngs between a tenant for life and the 
trustees of the settlement and for mutual dealings 
with property held under the settlement and pro- 
perty belonging to the tenant for fife in his own 
right. 

The power has been so extended that it is now 
possible to have a sale, grant, lease, mortgage, 
charge or other disposition of the settled land or 
of any right or easement or privilege over the same 
in favour of the tenant for life. It is also provided 
that capital money may be advanced to the tenant 
for life on mortgage, or a purchase may be made 



12 TRUSTS, TRUSTEES, AND TRUST ACCOUNTS 

from Mm of land to be made subject to the settle- 
ment, or an exchange made with him of settled 
land for land of Ms own. 

To effect tMs it is provided that the trustees 
shall have all the powers of the tenant for life, and 
also that these transactions may be effected not- 
withstanding that the tenant for life may also be 
a trustee of the settlement. Such a purchase would 
be effected by means of a subsidiary vesting deed, 
and in the case of a conveyance to the tenant 
for life the legal estate being already in Mm as 
such, all he would need is a deed discharging from 
the trust instrument the property taken by Mm. 
The effect would be that the property taken by 
the trustees would then become subject to all the 
trusts of the settlement, whilst that taken by the 
tenant for life woMd be discharged therefrom. 

As the duties of a trustee are so varied in respect 
of real property and personal property it is pro- 
posed, having stated generally the nature of trusts, 
to deal with real or landed property first and then 
with personal property. 



PART I 

REAL AND LEASEHOLD PROPERTY 


CHAPTER III 

PBELIMINABY OBSEBVATIONS 

That colossal mass of legislation which is com- 
monly referred to as “The New Property Law” 
which came into force on the 1st January, 1926 — 
comprising “The Law of Property Act, 1925,” 
“The Settled Land Act, 1925,” “The Trustee Act, 
1925,” and “The Administration of Estates Act, 
1925” — ^has created a great revolution as regards 
the deahngs by trustees with the land in respect of 
which they are trustees. Although the avowed 
object of the Acts was to simplify deahng with 
property, and although it cannot be denied that 
the Acts have served some useful purposes, the 
greatest difficulties in practice have arisen in 
assimilating the old order with the new. The chief 
objects were (a) to forbid the holding of a legal 
estate in undivided shares in land, and in all cases 
where property or land was so held prior to the 1st 
January, 1926, to invest some person or persons 
with the trusteeship in respect of the entirety of 
such property or land so that in the eyes of the law, 
as in the case of personal property, they should 
be the nominal owners and capable of dealing 
with such property; (6) to create a position of 

13 
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trusteeship in respect of all property which was in 
any way fettered with equitable interests, so that 
a purchaser might be able to deal with trustees 
who could give an absolute title to the property 
free from all equitable charges or interests and 
themselves deal with the owners of such charges 
or interests; and (c) to prevent infants from 
holding a legal estate in land. 

Tins could only be accomphshed by a great 
shifting of the legal estates from one person to 
others, and it is not always easy to understand 
what has been the result of what are termed the 
“transitional provisions” of the Acts, and in some 
cases whether or not such provisions affect property 
at aU. 

The result has been that property which was 
“settled land” under the previous law has now 
ceased to be so in some cases, and in other cases 
property which was not settled land has now 
become settled land. A simple illustration of the 
latter will show the nature of such transformations. 
Let us suppose that a testator who died twenty 
years ago had given aU his real property to his 
son subject to the condition that the son should 
pay his (the testator’s) widow an annuity thereout 
of, say, £50 a year. Before 1926 the son could have 
sold this property at any time if the widow would 
join to release her annuity. Now, if a simple con- 
tract was made for the sale of the property, a 
purchaser would be justified in requiring the trans- 
action to be carried out as on a sale of “settled 
land.” Thus it would be necessary to call on the 
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executors who proved the will (and who may have 
even forgotten all about the matter), as they would 
now be the “settled land trustees,” to give the 
son a “vesting deed” to enable him to sell, and 
they would also have to receive the purchase 
money and retain it invested in their own names 
during the widow’s hfetime, pay her annuity out 
of the income, and pay the balance of such income 
to the son. 



CHAPTER IV 

CLASSES OE TRUSTEES 

GeivERally speaking, there are three classes of 
trustees with separate duties allotted to each class. 
These three classes may be respectively termed, 
“Settled Land Trustees,” “Trustees for Sale,” and 
merely “Trustees.” The first two classes are 
mainly concerned with real property and leasehold 
property, whilst the third class is concerned merely 
with personal property, that is, property which 
does not consist of houses and land. 

1. Settled Laisd Trustees 

There are five definitions of persons who may 
be settled land trustees set out in Section 30 of 
the Settled Land Act, 1925, but before we can hope 
to have a clear idea of the distinction between 
“settled land trustees” and “trustees for sale” we 
must understand what is meant by “settled land.” 
In ordinary everyday language, this may be said 
to mean land which is not a person’s own abso- 
lute property, but land of which such person 
is entitled to receive the rent or to have the use 
and enjoyment during his life, and which is not 
held by trustees upon trust for sale. That trust 
for sale, when it exists, must be a trust which 
can be at once effected, and not one which must 
be postponed until the death of any person. When, 

16 
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by a deed or will, land is conveyed or devised upon 
trust for A., for his Mfe and after his death for his 
child or children, A. is then termed a “tenant for 
hfe,” and the land is termed “settled land.” 
Similarly, if the property is conveyed or devised 
to trustees upon trust to permit A. to reside therein, 
or, as it is generally expressed in legal language, 
“to have the use and enjoyment thereof” during 
his Hfe or until the happening of some specified 
event, in this case also, because there is no imme- 
diate trust for sale imposed or conferred on the 
trustees, the property is settled land, and the deed 
or will by which the property is so settled is called 
“the settlement,” and the trustees of such a settle- 
ment are the “settled land trustees.” 

The above is a simple illustration of a settle- 
ment, but the fuU definition is contained in Section 
1 of the Settled Land Act, 1925, as follows — 

(1) Any deed, will, agreement for a settlement or other 
agreement, Act of Parliament, or other instrument, or any 
number of instruments, whether made or passed before or 
after, or partly before and partly after, the commencement 
of this Act, under or by virtue of which instrument or instru- 
ments any land, after the commencement of this Act, stands 
for the time being — 

(i) limited in trust for any persons by way of succession ; or 

(ii) limited in trust for any person in possession — 

(а) for an entailed interest whether or not capable of 
being barred or defeated ; 

(б) for an estate in fee simple or for a term of years 
absolute subject to an executory limitation, gift, or dis- 
position over on failure of his issue or in any other event ; 

(c) for a base or determinable fee or any corresponding 
interest in leasehold land ; 

(d) being an infant, for an estate m fee simple or for a 
term of years absolute ; or 



(iii) Kmited in trust for any person for an estate in fee 
simple or for a term of years absolute contingently on the 
happening of any event ; or 

(iv) limited to or in trust for a married woman of full 
age in possession for an estate in fee simple or a term of 
years absolute or an}" other interest vdth a restraint on 
anticipation ; or 

(v) charged, whether voluntarily or in consideration of 
marriage or by way of family arrangement, and whether 
immediately or after an interval, with the payment of any 
rentcharge for the life of any person, or any less period, or 
of any capital, annual, or periodical sums for the portions, 
advancement, maintenance, or otherwise for the benefit of 
any persons, with or without any term of years for securing 
or raising the same ; 

creates or is for the purposes of this Act a settlement, and is 
in this Act referred to as a settlement or as the settlement, 
as the case requires. 

By the Law of Property (Amendment) Act, 1926, 
the following addition was made to the above 
section — 

This section does not apply to land held upon trust for 
sale. 

Here it may be convenient to pause for the 
purpose of explaining some of the technicahties 
already encountered. 

Section 1 of the Settled Land Act speaks of land 
being “limited.” To explain this, we must bear in 
mind that there are now in a general sense only 
two legal estates in land, either {a) an estate in 
fee simple absolute, equivalent to absolute owner- 
ship, or (6) a term of years absolute, which is a 
leasehold estate. The latter term, however, may 
consist of any number of years or of a period less 
than a year. 
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The owner of either of these legal estates may, 
however, create other estates or interests out of 
that owned by him. In the case of leasehold estates 
it may be that hcence is required for the creation 
of any sub-leasehold interest. It is, of course, 
always open for the OAvner of a freehold estate to 
create any leasehold interest, but he may also wish 
to create other interests in the property — he may 
wish to give it to his wife for life, and then to his 
children, or he may even wish to secure it for 
future generations so far as the law will permit, 
and this is what is meant by “hmiting” land. 
It is then said to be “hmited for persons in suc- 
cession.” 

Section 1 also speaks of “an entailed interest.” 
Prior to 1926, this was termed “an estate tail.” 
It is created by the use of such words as “To my 
son in tail” or “To my son and the heirs of his 
body.” It is, however, usually foUow^ed by a gift 
of a life interest as “To my son for his life and then 
for his issue in tail.” When we speak of “barring 
an entail” we do not mean securing it, but just 
the opposite: we mean “cutting off” or “barring 
out” the entail. This could be accompHshed by 
the person entitled for life and the person entitled 
to the entailed estate, on attaining the age of 21, 
executing a deed for that purpose, or if there is no 
person entitled to a previous life interest the person 
entitled to the entailed -interest can at any time 
(after attaining 21) by deed or by will bar the 
entail and make himself the absolute owner in fee 
simple. But such an estate can be unbarrable. 
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For instance, if the gift was to A. for life and to 
his issue by his wife Mary, and Mary died before 
any issue was bom, the estate could not be barred, 
but would have to go to the next person appointed 
by the deed or will, or if there were no further 
“limitations” the estate after A.’s death would 
go back to the original settlor or testator — ^i.e. if 
the settlor was still hving, it would go back to him 
as his own property, or if the settlor was then 
dead it would go to his estate. 

A “base” fee is an estate created by a person 
entitled to an entailed interest without the consent 
of a living tenant for hfe. The effect of such an 
estate is that it would be effective only so long as 
the person who created the estate had issue living. 
But such person could by a subsequent deed, with 
the consent of the tenant for life, or after the death 
of the tenant for life, make his interest an absolute 
one by what is termed “enlarging a base fee into 
a fee simple.” 

A “restraint on anticipation” in the case of a 
married woman was often created to prevent her 
making an injudicious dealing with her interest, 
by mortgage or otherwise. The “restraint” ceases 
when the marriage comes to an end, but revives 
on a subsequent marriage. The Court, however, 
has power to remove the restraint if it is of advan- 
tage to the woman to do so. 

There is another class of “settlement” which we 
must notice and which is called “a compound 
settlement.” It will have been seen that the defi- 
nition of “settlement” in the Settled Land Act 
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speaks of “ an instrument or any number of instru- 
ments.” The most usual instance of a compound 
settlement arises out of a family settlement. In 
the case of such a settlement before 1926, it was 
usual to have the land included in it conveyed to the 
use of the husband for his hfe, and then to the use of 
the trustees for a term of years to secure an annuity 
or “jointure rent charge” for the wife in case she 
survived her husband, and also for providing “por- 
tions” for the younger children of the marriage, 
as the property itself would be settled on the first 
son and his issue. Thereafter when this son had 
attained 21 years of age and contemplated marriage 
the father and son would execute a “disentaihng” 
deed of the land, that is, a deed whereby aH persons 
after the son would be cut off from the provisions 
of the deed, and the father and son between them 
become, for the time, the absolute owners. Then a 
further settlement, or as it was usually termed, a 
“re-settlement,” would be made of the land. By 
this, it would be provided that the son should 
receive a yearly sum out of the property during his 
father’s lifetime, and he would also usually be given 
power to provide for his widow and younger chil- 
dren, and subject to these provisions, the property 
would be resettled so that the father’s life interest 
would be restored to him, and the terms under the 
first settlement would be continued. It is possible 
that the trustees under both settlements would 
not be the same persons, yet, after the father’s 
death during the widow’s lifetime and possibly for 
the purposes of obtaining payment of the portions 
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for the younger children under the first settlement, 
the trustees of that settlement would need to have 
some control over the property, as the first settle- 
ment would not cease to have effect until all pay- 
ments and trusts provided by it had been com- 
pleted. Bxit if the son, who would then be tenant 
for life under the second settlement, wished to sell 
the property he would have to show his title 
through that settlement. 

To secure all interests, therefore, it is arranged 
that there shall be trustees of the “compound 
settlement.” Unless any persons are specially 
appointed for this purpose the trustees of the first 
settlement become such trustees. If there are no 
trustees of such first settlement then, until any 
are appointed, the trustees of the second settle- 
ment are the trustees of the compound settlement. 
These trustees of the compound settlement are 
the trustees who must execute the vesting deed in 
favour of the tenant for fife as they are the only 
persons who can give a purchaser a vahd receipt, 
or, in legal language, “a good and sufficient dis- 
charge” for any purchase money. 

The definition of a “settlement” as contained 
in Section 1 (1) (v) of the Settled Land Act, 1925, 
and the definition of “a tenant for fife” as con- 
tained in Section 20 (1) (ix) of the same Act created 
a serious difficulty to many small houseowners 
who found that instead of being absolute owners 
of their property they were in the legal sense mere 
persons having the powers of a tenant for fife, and 
their property became practically unsaleable. The 
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difficulty arose in this way : On many large estates 
it had been the custom for many years to convey 
small building sites subject to family charges. 
The estate may have comprised several thousand 
acres on which there was a rentcharge of perhaps 
£1,000 charged on the whole estate. This, on a 
small buildiing site, would have averaged possibly 
a few pence only, but to save the trouble and 
expense of getting the rentcharge released on every 
transaction the small site would be sold subject 
to the charge, and the purchaser would get an 
indemnity agamst the charge. Under the Settled 
Land Act, 1925, these small building sites became 
part of a compound settlement, and as a vendor 
was bound under Section 42 of the Law of Property 
Act, 1925, to convey the legal estate to a purchaser, 
this could only have been accomphshed by getting 
a vesting deed from the trustees of the settlement 
who would then have been entitled to receive the 
purchase money and account to the vendor. To 
remedy this. Section 1 of the Law of Property 
(Amendment) Act, 1926, provided that the owners 
of property for the time being which had been 
purchased subject to such a rentcharge should be 
enabled to create a legal estate and pass on the 
property in the condition in which it was vested 
in them. This, however, has to be done with an 
arrangement with the purchaser rmder his contract. 

This is the definition of “settled land trustees” 
as given in the Settled Land Act, 1925 — 

Section 30 (1) Subject to the provisions of this Act, the 
following persons are trustees of a settlement for the purposes 
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of this Act, and are in this Act referred to as the ‘‘trustees 
of the settlement’’ or “trustees of a settlement” namely — 

(i) the persons, if any, who are for the time being under 
the settlement, trustees with power of sale of the settled land 
(subject or not to the consent of an}^ person), or with power 
of consent to or approval of the exercise of such a power of 
sale, or if there are no such persons ; then 

(ii) the persons, if any, for the time being, who are by the 
settlement declared to be trustees thereof for the purposes 
of the Settled Land Acts, 1882 to 1890, or any of them, or 
this Act, or if there are no such persons ; then 

(iii) the persons, if any, who are for the time being under 
the settlement trustees with power of or upon trust for sale 
of any other land comprised in the settlement and subject 
to the same limitations as the land to be sold or otherwise 
dealt with, or with power of consent to or approval of the 
exercise of such a power of sale, or, if there are no such 
persons ; then 

(iv) the persons, if any, who are for the time being under 
the settlement trustees with future power of sale, or under 
a future trust for sale of the settled land, or with power of 
consent to or approval of the exercise of such a future power 
of sale, and whether the power or trust takes effect in all 
events or not, or, if there are no such persons ; then 

(v) the persons, if any, appointed by deed to be trustees 
of the settlement by all the persons who at the date of the 
deed were together able, by virtue of their beneficial inter- 
ests or by the exercise of an equitable power, to dispose of 
the settled land in equity for the whole estate the subject 
of the settlement. 


And by subsection (3) of Section 30 it is pro- 
vided — 

Where a settlement is created by will, or a settlement has 
arisen by the effect of an intestacy, and apart from this 
subsection there would be no trustees for the purposes of 
this Act of such settlement, then the personal representatives 
of the deceased shall, until other trustees are appointed, be 
by virtue of this Act the trustees of the settlement, but 
where there is a sole personal representative, not being a 
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trust corporation, it shall be obligatory on him to appoint 
an additional trustee to act with him for the purposes of 
this Act . . . 

In the case of settlements which came into opera- 
tion prior to 1926 there may be a difficulty in deter- 
mining whether the property is held on a binding 
trust for sale or whether it is merely subject to a 
power of sale. This is a matter of supreme import- 
ance because if it is a binding trust for sale the 
legal estate remains in the trustees, but if the 
property was only subject to a power of sale the 
legal estate was on the 1st January, 1926, auto- 
matically vested in the person having the powers 
of a tenant for hfe under the settlement. 

An illustration of this difficulty is shown by a 
case where real estate had been conveyed to 
trustees on trust either to retain or sell and to hold 
the trust fund on certain trusts. It was held that 
this was a settlement as the trustees had a discre- 
tionary power as to selling, and there was nothing 
to show that a sale was actually intended. ^ 

Now this doubt wiU not arise having regard to 
Section 25 (4) of the Law of Property Act, 1925, 
which provides that where a disposition or settle- 
ment coming into operation after 1925 contains a 
trust either to retain or sell it will be construed as 
a trust to sell with power to postpone the sale. 

2. Trustees for Sale 

These, as the words imply, are trustees holding 
land upon trust for sale, and “trust for sale” is 

^ White’s Settlement i He; Pitman 'v. Wkite^ [1930] 1 Ch, 179. 
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thus defined by Section 205 (xxix) of the Law of 
Property Act, 1925 — 

Trast for sale in relation to land means an immediate 
binding trust for sale, whether or not exerciseable at the 
request or with the consent of any person, and with or with- 
out a power at discretion to postpone the sale: “trustees 
for sale” mean the persons (including a personal represen- 
tative) holding land on trust for sale. 

In addition to the ordinary trustees for sale 
who are expressly appointed by deed or will, 
there is another class either constituted by Statute 
or expressly appointed to take the place of those 
at first constituted by Statute, and these may be 
termed “statutory trustees for sale.” This class 
arose mainly in consequence of the abolition of the 
holding of a legal estate in an “undivided share” 
in land, and of the forbidding of the holding of a 
legal estate by infants. These matters will form 
the subject of chapters on “Undivided Shares” 
and “Lifants” respectively. 

3. Teustees 

The person on whom is imposed the duty of 
dealing with the trust property for the benefit of 
the beneficiaries is called the trustee. Trustees 
may also be trustees for sale in cases where the 
settlement or vill by which they are appointed 
includes both real and personal property. 



CHAPTER V 

TEUSTBES’ POSITION WITH EEGAED TO LAND 

It is necessary to consider the position of settled 
land trustees and trustees for sale, and it will be 
seen that the position is entirely different in each 
case. We have already seen that, in the case of 
personal property, there is first the legal owner- 
ship and secondly the beneficial ownership, but in 
the case of land there may be three capacities in 
which land can be held or enjoyed: there is, first 
of all, the ownership of the legal estate, which 
ownership alone gives the power of dealing with 
the land itself ; secondly, there may be an owner- 
ship of a partial interest, that is to say, an interest 
during life or for some definite period or an mterest 
liable to terminate on the happening of a certain 
event, and there is, thirdly, the absolute and bene- 
ficial ownership of the reversion m the property. 

Although in the case of a trust for sale (as in the 
case of personal property) the legal estate in the 
property comprised in the settlement — or “trust,” 
as it is more frequently referred to in order to 
distinguish it from a settlement which comes 
within the purview of the Settled Land Act — ^is in 
the trustees who have the power of managing the 
property and of disposing of it, in the case of 
“settled land” the ownership is in the person who 
is called “the tenant for life ” of the property. The 
next chapter vill be devoted to the consideration 
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of the question as to who is a tenant for life. The 
tenant for life, however, does not actually deal 
with the property under any power in the settle- 
ment itself, that is to say, the settlement is not 
the deed he has to produce in order to prove his 
title to the property. He has to be armed with 
what is called a “vesting deed” or a “vesting 
assent,” that is, a deed or document, in the case 
of a vesting deed “signed, sealed, and delivered,” 
and in the case of a vesting assent “signed” by 
the trustees of the settlement certifying that he is 
the tenant for life. A form of such a deed and of 
an assent wdU be found on pages 93 and 94. After 
the deed or assent has been so given to the tenant 
for life, the trustees, as it were, recede into the 
background. So long as there are no dealings with 
the property which will give rise to any capital 
money, the trustees reaUy have no part to play, 
unless there should be wilful waste or spoiling of 
the property by the act or default of the tenant 
for life, when they would be entitled to step in for 
the protection of the property. 

^^Tien, however, a transaction takes place, such 
as a sale, the trustees are the persons who receive 
and deal with the consideration money arising 
from such transaction, and they are made parties 
to the deed carrying out such transaction and give 
a receipt for the money paid over. We shall see 
hereafter how such capital money can be dealt with 
by the settled land trustees. 

A tenant for life is also regarded as a trustee 
although he does not become the custodian of any 
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capital money, but he is a trustee in the sense that 
the legal estate is committed to him as a trustee 
for his successor, and so that in his deahngs and 
management of the property he must have regard 
to the position of those entitled to the reversion, 
and, consistently with his own right to enjoy what 
may be termed “the fruits of the earth,” i.e. the 
right to have the use and occupation, or to receive 
the rent and profits of the property, he must see 
to the preservation thereof. 

Thus it may well happen that the settled land 
trustees may never have the legal estate in the land 
vested in them and never be able to seU it, though, 
as wfill be showm in the next chapter, there may 
be times when the land wdll be vested in the 
trustees. 

This is briefly the position when a man is making 
a settlement of his property on marriage — 

There are two courses open to him. He may 
make a conveyance of the property to trustees and 
declare that they shall hold it on trust for sale — 
in this case the settlement is in no way affected 
by the Settled Land Act. On the other hand, he 
may make a settlement under which he wishes to 
be the tenant for life. This would be accomphshed 
by two deeds ; there would be the settlement (which 
would be technically termed “the trust instru- 
ment”) which would set out the trusts, and there 
would also be a “vesting deed” as described above. 
In this case the legal estate would be retained by 
the settlor, and, as tenant for life, he would be 
entitled to keep the title deeds relating to the 
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property. It yould be probable that amongst the 
deeds thus held bj* the settlor there would be one 
evidencing his title before he made the settlement, 
and it would thus be possible for him to sell the 
property without disclosing the vesting deed. 
Hence we see some precaution has to be taken by 
the trustees. This is done by endorsing on the latest 
deed a note or memorandum of the execution of 
the vesting deed, so that any person dealing with 
the settlor after the execution of the settlement 
has notice that the property is settled and that 
there must be settled land trustees to receive any 
money paid by him. 

Wherever there is “settled land” and a “tenant 
for life” the land cannot be dealt with until the 
“settled land trustees” have executed a vesting 
deed or vesting assent, and the settled land trustees 
are bound to execute this when required by the 
tenant for hfe. Although the settlement may have 
been executed before 1926 (when the Settled Land 
Act, 1925, came into force), and although in all 
cases where there was a tenant for hfe then existing 
the legal estate in property was automatically 
vested in him bj?' paragraph 6 (c) of Part II of the 
First Schedule of the Law of Ihoperty Act, 1925, 
no dealings can be effected with such legal estate 
until a vesting deed or vesting assent has been first 
executed. This provision for such a deed or assent 
is made by Section 13 of the Settled Land Act, 
1925, and reads as follows — 

Where a tenant for life or statutory owner has become 

entitled to have a principal vesting deed or a vesting assent 
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executed in his favour, then until a vesting instrument is 
executed or made pursuant to this Act in respect of the 
settled land, any purported disposition thereof inter vivos 
by any person, other than a personal representative (not 
being a disposition which he has power to make in right of 
his equitable interests or powers under a trust instrument), 
shall not take effect except in favour of a purchaser of a 
legal estate without notice of such tenant for life or statutory 
owner having become so entitled as aforesaid, but, save as 
aforesaid, shall operate only as a contract for valuable con- 
sideration to carry out the transaction after the requisite 
vesting instrument has been executed or made, and a pur- 
chaser of a legal estate shall not be concerned with such 
disposition unless the contract is registered as a land charge. 

It has been decided that separate vesting deeds 
may be given for separate parts of the settled land ^ 
and that in the case of a compound settlement, the 
trustees of the compound settlement are the trust- 
ees to execute the vesting deed.^ 

It has also been decided that a vesting deed was 
invahd where it did not deal with the compound 
settlement, but only the resettlement, and did not 
give the names of the trustees of the compound 
settlement and had not been executed by those 
trustees.^ Where, however, the vesting deed was 
executed by the trustees of the compound settle- 
ment it was held to be valid, although it did not 
expressly state that the trustees were trustees of 
the compound settlement.^ 

The position of trustees for sale as regards land 
is altogether different from that of settled land 
trustees. The property itself will have been 

^ Clayton^s Settled Estates, Re, [1926] Ch.. 279. 

2 Cradoch^s Settled Estates, Re-, [1926] Ch. 944. 

2 Cayley and Evan’s Contract, Re, [1930] 2 Ch. 143. 

* Curwen, Re, Gurwen v. Graham, [1931] 2 Ch. 341. 
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conveyed to them upon trust for sale, or, if they 
are statutory trustees for sale by reason of the 
operation of the Law of Property Act, 1925, the 
legal estate may have been automatically vested in 
them. Such trustees, therefore, have the total 
management of the property, and they are the 
persons w’ho alone can sell it or grant leases. Pro- 
vision has, however, been made for such trustees 
to delegate many of their powers to the person 
who is entitled to the income of their trust, and 
this is a matter which is dealt ^vith on page 57. 

Thus it wid be seen that it is a matter of supreme 
importance in every case where land is held in trust 
for persons for life that the exact nature of the 
trust should be understood. It is not always easy 
to determine whether the instrument by which the 
trust was created forms a settlement within the 
meaning of the Settled Land Act or whether it is 
sufficient to create a trust for sale ; and an appli- 
cation to the Court of Chancery may be found 
necessary for guidance as to the true interpretation 
of such an instrument. Brief notes of some such 
applications and the results will be given in later 
chapters. 



CHAPTER VI 

\raO IS A TENANT FOR LIFE? 

This is not a purely academic question but one of 
tremendous practical importance. In all cases 
where there is a person who is a tenant for hfe, or 
a person having the powers of a tenant for hfe, 
that person is entitled to have the control of the 
property included in the settlement. It may have 
been gathered from the preceding chapter that in 
general a tenant for hfe is a person who is entitled 
to the use and enjoyment of the property or to 
the receipt of the rents and profits thereof during 
bis hfe. But this is not aU; the term “tenant for 
hfe” and the hst of persons having the powers of 
a tenant for hfe is a rather comprehensive one. 
These are set out in Sections 19 and 20 of the 
Settled Land Act, 1925, the first of which sections 
states who are “tenants for hfe” in the strict 
technical sense, whilst in Section 20 is a hst of 
the descriptions of persons who have the powers 
of a tenant for life. For all practical purposes 
there is no difference in the position of the 
persons who come within the category of either 
section. 

These are the sections in full — 

19. (1) The person of full age who is for the time _ being 
beneficially entitled under a settlement to possession of 
settled land for his life is for the purposes of this Act the 
tenant for life of that land and the tenant for life under that 
settlement. 
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(2) If in any case there are two or more persons of full 
age so entitled as joint tenants, they together constitute 
the tenant for life for the purposes of this Act. 

(3) If in any case there are two or more persons so entitled 
as joint tenants and the}" are not all of full age, such one or 
more of them as is or are of full age is or (if more than one) 
together constitute the tenant for life for the purposes of 
this Act, but this subsection does not affect the beneficial 
interests of such of them as are not for the time being of 
full age. 

(4) A person being tenant for life within the foregoing 
definitions shall be deemed to be such notwithstanding 
that, under the settlement or otherwise, the settled land, or 
his estate or interest therein, is incumbered or charged in 
any manner or to any extent, and notwithstanding any 
assignment by operation of law or otherwise of his estate 
or interest under the settlement, whether before or after 
it came into possession, other than an assurance which 
extinguishes that estate or interest. 

In addition to this we have the following list of 
persons who are declared to have the powers of a 
tenant for life under Section 20 — 

^ (i) A tenant in tail, including a tenant in tail after possi- 
bility of issue extinct, and a tenant in tail who is by Act 
of Parliament restrained from barring or defeating his estate 
tail, and although the reversion is in the Crown, but not 
including such a tenant in tail where the land in respect 
whereof he is so restrained was purchased with money pro- 
vided by Parliament in consideration of public services ; 

(ii) A person entitled to land for an estate in fee simple 
or for a term of years absolute with or subject to, in any 
of such cases, an executory limitation, gift, or disposition 
over on failure of his issue or in any other event ; 

(iii) A person entitled to a base or determinable fee, 
although the reversion or right of reverter is in the Crown, 
or to any corresponding interest in leasehold land ; 

(iv) A tenant for years determinable on life, not holding 
merely under a lease at a rent ; 

(v) A tenant for the life of another, not holding merely 
under a lease at a rent ; 
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(vi) A tenant for his own or any other life, or for years 
determinable on life, whose estate is liable to cease in any 
event during that life, whether by expiration of the estate, 
or by conditional limitation, or otherwise, or to be defeated 
by an executory limitation, gift, or disposition over, or is sub- 
ject to a trust for accumulation of income for any purpose ; 

(vii) A tenant by the courtesy ; 

(viii) A person entitled to the income of land under a 
trust or direction for payment thereof to him during his own 
or any other life, whether or not subject to expenses of 
management or to a trust for accumulation of income for any 
purpose, or until sale of the land, or until forfeiture, cesser or 
determination by any means of his interest therein, unless 
the land is subject to an immediate binding trust for sale ; 

(ix) A person beneficially entitled to land for an estate 
in fee simple or for a term of years absolute subject to any 
estates, interests, charges, or powers of charging, subsisting 
or capable of being exercised under a settlement ; 

(x) A married woman entitled to land for an estate in 
fee simple or for a term of years absolute subject to a restraint 
on anticipation. 

Section 23 of the Settled Land Act, 1925, pro- 
vides that, in all cases where under a settlement 
there is no person who comes within the scope of a 
tenant for life or a person having the powers of a 
tenant for hfe, the powers under the Act are to be 
exercisable by the trustees, who in such cases are 
termed “Statutory Owners.” 

It is not surprising that difficult questions should 
have arisen on the interpretation of Sections 19 
and 20, and that cases existed where persons 
entitled to the income of land could not well be 
brought within either of those two comphcated 
sections. The following are some of the decisions 
which have been given on questions brought before 
the Court — 
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A person entitled to the income under trusts of 
a term of 99 3 ’ears for the paj^ment thereof to him 
if he should so long hve is a person having the 
powers of a tenant for lifed A corporation may 
be a tenant for life; the words “of full age” in 
Section 20 meanmg no more than “not being an 
infant” and are appUcable to a corporation.^ If a 
house is purchased in pursuance of a direction in a 
will as a residence for a testator’s -nddoAV for life or 
until a certain event occurred, the widow has the 
powers of a tenant for hfe.^ Where, however, a 
testator gave a widow the option to take a house 
at a yearh' rental of £1 with an option of having 
such tenancy dxiring her life, she was held not to 
have the powers of a tenant for life because the 
option was to have a tenancy at a rental.^ Where 
(subject to a trust for raising money) there was a 
devise to trustees during the life of A. upon trust 
to manage and pay expenses and outgoings and an 
annuity and paj^ the balance of the rents to A, 
dxiring his life, A. was deemed to have the powers 
of a tenant for life although there was not sufficient 
income to make an}? payment to him.® If property 
is left to trustees on trust to allow a person to 
reside there for life or during pleasure, that person 
is a person having the powers of a tenant for hfe.® 
In a case where the income of property devised to 

^ Waleran (Baron) Settled Estates, Re; [1927] 1 Ch. 522. 

2 Carnarvon's (Earl) Chesterfield Settled Estates, Re; Re Carnarvon 
(Earl) Highclere Settled Estates^ [1927] 1 Ch. 138. 

® Hanson, Re; Hanson v. Eastwood, [1928] Ch. 96. 

* Catling, Re; Public Trustee v. Catling, [1931] W.N. 185. 

® Jones, Re; (1884), 26 Ch. D. 736. 

® Acklom Re; OaJceshott v, Hawkins, [1929] 1 Ch. 195. 
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trustees was undisposed of during certain lives so 
that it became payable to the testator’s heir-at-law 
under an “implied” trust, such heir-at-law had the 
powers of a tenant for life under Section 20 (1) (viii) 
above quotedd Where, however the income is pay- 
able to a person under a discretionary trust the 
person has not the powers of a tenant for life which 
are therefore vested in the trustees of the settle- 
ment d There seems to be a rather fine distinction 
between the last two instances, which is presumably 
explained by the fact that it is the scheme of the 
legislature to give the powers to the person having 
the effective possessory ownership of the estate; 
in the latter case the person had no control over 
the discretionary powers of the trustees. Other 
decided cases showing that there were no persons 
having the powers of a tenant for life and that 
consequently such powers were vested in the 
trustees of the settlement are: Where annuities 
had been given by a will and property appropriated 
to provide same, and the residue of the property 
was held in trust for several persons on attaining 
21 and only one had reached that age on the 1st 
January, 1926.® Where land was held by trustees 
on trust to receive and manage the land and pay 
two-thirds of the income to A. for life and to accu- 
mulate the other third as capital.* Where land 
was vested in trustees for a term of 1,000 years and 
subject thereto one moiety was vested in A. for 

^ Llanover Settled Estates, Re; [1926] Ch. 626. 

^ Alston-Roberts-Wesfs Settled Estates, Be; [1928] W.N. 41. 

3 Bird, Re; Watson v. Nunes, [1927] 1 Ch. 210. 

^ Erewen^s Settled Estates, Re, [1926] Ch. 580. 
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life and then for other persons, and the other 
moiety was vested in B. for hfe and then for other 
persons.^ 

Devolution of the Legal Estate in Settled 
Land on Death of the Tenant for Life 

It has already been shown that on the 1st Jan- 
uary, 1926, the legal estate in settled land auto- 
matically vested in the tenant for hfe or the person 
having the powers of a tenant for life and the only 
legal estates capable of subsisting in land are (1) 
an estate in fee simple absolute, or (2) an estate for 
a term of years absolute. Consequently arrange- 
ments had to be made for the devolution or “pass- 
ing” of this legal estate on the death of a tenant 
for hfe. Had no such arrangements been made it 
would in aU cases have passed to the executors or 
administrators of the tenant for hfe, and hence 
very hkely pass into the hands of some person or 
persons who had no interest in the land. 

To accomphsh this purpose a special office was 
created, that of “Special Personal Representa- 
tives.” The Administration of Estates Act, 1925, 
provides that a tenant for hfe may appoint the 
settled land trustees such special personal repre- 
sentatives, and it goes even further, and says that 
a tenant for hfe shah be “deemed” to have made 
such an appointment. Consequently on the death 
of a tenant for hfe, the trustees are in a position 
to apply for a special grant from the Court of 
Probate in respect of such settled land so that they 

^ Stamford {Earl of) and Warrington^ Be, [1927] 2 Ch. 217. 
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will be in a position to get the legal estate, and so 
pass it on to the next person entitled as tenant 
for life, or to retain it if the powers of a tenant 
for Hfe are then to be exercised by them. It is not 
proposed here to deal with the method of obtaining 
such grant. 

If, however, on the death of the tenant for hfe 
the land ceases to be settled land within the mean- 
ing of the Settled Land Act, 1925, the legal estate 
will pass to the general personal representatives 
of the tenant for hfe, i.e. the executors of his wiU 
or to the administrators who apply for a grant of 
Letters of Administration in the case of the tenant 
for hfe having died intestate. When there is a 
case for a special grant, the general grant is cahed 
a “save and except” grant, as it is stated to be 
given in respect of the estate left by the deceased 
“save and except settled land.” If on the death 
of the tenant for hfe the property passes to a person 
absolutely, and not merely for hfe or other limited 
estate, or if a trust for sale then arises, the property 
ceases to be settled land. 

This was decided by a very notable case. Re 
Bridgett & Hayes’ Contract, [1928] 1 Ch. 163, 
which is probably the case which has created 
the greatest surprise of aU those decided on the 
1926 legislation, and proved that a great deal of 
expense had been unnecessarily incurred by obtain- 
ing special grants and in appointing trustees when 
there was no occasion for it. Although the decision 
is generaUy acknowledged to be one of great 
convenience, its accuracy has been questioned as 
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it has been contended that it is contrary to several 
sections of the Settled Land Act. The author was 
probably the only writer who foreshadowed the 
decision though not on the grounds on which the 
case was decided, but on the ground that he con- 
sidered Section 22 of the Administration of Estates 
Act, 1925, to mean that the appointment of Settled 
Land Act trustees as special personal representa- 
tives merely thereby quahfied them to take out a 
grant in respect of the settled land, and that the 
legal estate would pass to them by virtue of this 
grant, and not automatically on the death of the 
tenant for life. This, however, is a purely academic 
question as the machinery of the Probate Court 
now ensures that if there is settled land which 
continues to be such on the death of the tenant for 
life it must be excluded from the general grant, 
which must be a “save and except” grant. In 
this respect it should be noticed that the continuity 
of the land as settled land need not be under the 
same settlement as if the remainderman has 
settled the property which was subject to the life 
interest the effect will be that the two settlements 
constitute a compound settlement, and the trustees 
of the earher settlement are entitled to the grant.^ 
In aU cases where a special grant is obtained by 
the trustees they will, if the succeeding tenant for 
life should happen to be an infant, or if there is no 
person having the powers of a tenant for life, 
retain the legal estate. In all other cases they will, 
after seeing that aU death duties or any other 

1 iJe Taylor, [1929] P. 260. 
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charge then arising is provided for, pass on the 
legal estate by means of a vesting assent, a form of 
which will be found in the Appendix of Forms. 

The rules regulating vesting assents on all future 
successions are contained in Section 7 of the 
Settled Land Act, 1925, which provides — 

7. (1) If, on the death of a tenant for life or statutory 
owner, or of the survivor of two or more tenants for life or 
statutory owners, in whom the settled land was vested, the 
land remains settled land, his personal representatives shall 
hold the settled land on trust, if and when so required to do 
to convey it to the person who under the trust instru- 
ment or by virtue of this Act becomes the tenant for life 
or statutory owner, or, if more than one, as joint tenants. 

(2) If a person by reason of attaining full age becomes a 
tenant for life for the purposes of this Act of settled land, 
he shall be entitled to require the trustees of the settlement, 
personal representatives, and other persons in whom the 
settled land is vested, to convey the land to him. 

(3) If a person who, when of full age, will together with 
another person or other persons constitute the tenant for 
life for the purposes of this Act of settled land attains that 
age, he shall be entitled to require the tenant for life, trustees 
of the settlement, personal representatives or other persons 
in whom the settled land is vested to convey the land to him 
and the other person or persons who together with him con- 
stitute the tenant for life as joint tenants. 

(4) If by reason of forfeiture, surrender, or otherwise the 
estate owner of any settled land ceases to have the statutory 
powers of a tenant for life and the land remains settled land, 
he shall be bound forthwith to convey the settled land to 
the person who under the trust instrument, or by virtue of 
this Act, becomes the tenant for life or statutory owner, 
and, if more than one, as joint tenants. 

(5) If any person of full age becomes absolutely entitled 
to the settled land (whether beneficially, or as personal 
representative, or as trustee for sale, or otherwise) free from 
all limitations, powers, and charges taking effect under the 
settlement, he shall be entitled to require the trustees of 



42 TRUSTS, TRUSTEES, AND TRUST ACCOUNTS 

the settlement, personal representatives, or other persons in 
whom the settled land is vested, to convey the land to him, 
and if more persons than one being of full age become so 
entitled to the settled land they shall be entitled to require 
such persons as aforesaid to convey the land to them as joint 
tenants. 

Although it is impossible to deal with settled 
land as such without a vesting deed or vesting 
assent, if the whole legal and equitable estate 
becomes united in one person so that he can conve}'’ 
the land as beneficial owner there is no need for 
any vesting instrument. Section 13 of the Settled 
Land Act only refers to dispositions under or by 
the aid of that Act. Accordingly where a tenant in 
tail in possession in whom the legal estate had 
become automatically vested disentailed the prop- 
erty it was held he could dispose of it without any 
vesting assent, as on the execution of the deed of 
disentail the land ceased to be settled land.^ 

^ Alefounder's Will Trusts, Re; Adnams v. Alefounder, [1927] 1 



CHAPTER VII 

POWERS OF MANAGEMENT 

We have now to consider the powers of trustees 
in regard to the management of the land comprised 
in the settlement or subject to their trust, but 
before doing so there are a few prehminary matters 
to be noticed as to the principles governing these 
powers. 

We have already seen that in the case of settled 
land the powers are vested in the person who is the 
tenant for hfe or person having the powers of a 
tenant for life. These powers are set out in the 
Settled Land Act, 1925, and are, of course, to be 
observed in conjunction with any powers set out 
in the settlement itself, but it must be quite dis- 
tinctly understood that the powers conferred by the 
Act cannot be curtailed in any way, and if there 
should be any clause in a settlement endeavouring 
to restrict such powers such clause is void and of 
no effect, and should be disregarded. It is possible, 
however, to add to the powers given by the Act. 
Furthermore, the powers are exerciseable by the 
tenant for life notwithstanding that he may have 
parted with his hfe interest by sale or mortgage ; 
the powers are not assignable, and a tenant for 
life is precluded from entering into any contract 
not to exercise his powers, and such a contract 
would be absolutely void. 

At the same time, a tenant for hfe is not 

43 
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permitted to do as he likes with the property ; there 
are some protective measures for the benefit of 
the inheritance. "iYhenever a tenant for life pro- 
poses to sell, exchange, or to grant an option for a 
lease or sale, or to mortgage, he must give notice 
of his intention to each of the settlement trustees 
by posting a registered letter containing the notice 
addressed to the trustees severally at their usual 
or last known places of abode in the United King- 
dom, and must also give a like notice to the solicitor 
acting for the trustees, if any such soficitor is 
known to the tenant for life, by like registered 
letter. This notice must be posted not less than 
one month before the making or granting by the 
tenant for life of any sale, exchange, lease, mort- 
gage or option, and there must be two trustees at 
least of the settlement at the time, unless the sole 
trustee is a “Trust Corporation.” The notice may 
be a general notice in which case, on the request of 
the trustees, the tenant for fife must from time to 
time furnish to the trustees reasonable particulars 
of sales, exchanges, or leases effected or in progress 
or immediately contemplated, but in the case of a 
mortgage there must be a specific notice. A trustee 
may, however, in writing, waive notice in any 
particular case or may agree to accept less than a 
month’s notice. In the event of there being only 
a single trustee, not a trust corporation, an addi- 
tional trustee must be appointed before the trans- 
action can be carried out if capital money arises. 

A “Trust Corporation” means the Public Trustee 
or a Corporation either appointed by the Court 
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in any particular case to be a trustee, or entitled 
by rules under subsection (3) of Section 4 of the 
Public Trustee Act, 1906, to act as custodian 
trustee, and by the Law of Property (Amendment) 
Act, 1926, the term “Trust Corporation” has 
been enlarged to include also the Treasury Solicitor, 
the Official Solicitor, and any other person holding 
an official position nominated by the Lord Chan- 
cellor, or in the case of bankruptcy, the Trustee in 
Bankruptcy or the Trustee of a Deed of Assign- 
ment. 

Although a tenant for life is thus required to 
give notice, he does not require the consent of the 
trustees to carry out any of his statutory powers 
except in a few cases where, in the absence of any 
provision to the contrary in the settlement, he 
must obtain the consent of the trustees or the 
leave of the Court. These cases are, the sale, 
exchange, or lease of the principal mansion house 
and the pleasure grounds and park and lands 
usually occupied therewith or, if the tenant for 
life is “impeachable for waste,” when he wishes 
to cut the timber. If he wishes to seU chattels 
which are settled to go wdth the land (which are 
commonly though improperly termed “ heirlooms”) 
he must first obtain the leave of the Court. 

Provision has also been made to provide for the 
contingency where a tenant for fife who in conse- 
quence of bankruptcy, or an assignment by way 
of sale or mortgage of his fife interest, unreasonably 
refuses to exercise any power to the detriment of 
the estate. In this case an application can be 
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made to the Court by any person interested in 
the settled land for an order authorising the trustees 
of the settlement to exercise any of the powers in 
the name of the tenant for life. When such an 
order is granted it is registered as a Land Charge 
under the Land Charges Act, 1925, so as to give 
notice to any person deahng with the land affected. 

In all eases where land is subject to a trust for 
sale the powers of management are vested in the 
trustees. There may be powers set out in the trust 
deed, and it has been provided by Section 28 of 
the Law of Property Act, 1925, that trustees for 
sale have aU the powers of a tenant for life and of 
the trustees of a settlement under the Settled 
Land Act, 1925. 

IVhen mention is made of “an immediate biud- 
ing trust for sale ” it does not by any means imply 
that a sale must take place at once or at all. The 
trust is inserted in the deed as a means whereby a 
sale can be effected if required. A trust for sale 
endxmes mitil property has been conveyed to or by 
the direction of the persons entitled to the proceeds 
of sale, and there is always a power to postpone 
sale unless there is a contrary intention expressed 
in the trust deed. 

In the exercise of their powers the trustees 
must, so far as practicable, consult the persons of 
full age for the time being entitled to the rents 
and profits of the land until sale and give effect 
to the wishes of such persons so far as this is con- 
sistent with the general interests of the trust and, 
in case of dispute, the trustees may give effect to 
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the wishes of the majority (according to the value 
of their combined interests) of such persons. 

With regard to this power to postpone sale it 
has been held that where land is given by will to 
trustees on trust for sale with power to postpone, 
the trustees caimot postpone the sale at their 
discretion after all the beneficiaries have become 
absolutely entitled, and that the trustees must 
then sell unless the beneficiaries elect to take the 
property in its unconverted state. Also that the 
statutory power to postpone does not appty where 
there is an express power, and that the statutory 
power also ceases when the trust fund becomes 
divisible.^ 

In the case of a trust for sale it is often expressly 
provided in the trust instrument that the sale is 
to be with the consent of the person enjojung the 
Hfe interest, or, it may be, with the consent of all 
or several of the beneficiaries. In such a case the 
consent of any two is sufficient to satisfy a pur- 
chaser though for their own protection the trustees 
would obtain the consent of aU specified persons. 

In a case where a deed directed that a trust for 
sale should be exercised with the consent of the 
tenant for Hfe and the tenant for Hfe being bank- 
rupt refused to give his consent, it was held that the 
Court may under Section 30 of the Law of Property 
Act, 1925, authorise the trustees to carry out the 
sale notwithstanding that the consent could not 
be obtained.^ 

1 Re Ball, Jones, v. Jones, [1930] 74 S.J. 298. 

2 He Beale'' s Settlement Trusty [1931] W.N. 233. 
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Trustees for sale have power under Section 28 (3) 
of the Law of Property Act, 1925 to apportion 
property by way of partition amongst the persons 
entitled thereto. Tliis section is as follows — 

^^Tiere the net proceeds of sale have under the trusts 
afiecting the same become absolutely vested in persons of 
full age in undivided shares (whether or not such shares may 
be subject to a derivative trust) the trustees for sale may, 
with the consent of the persons, if any, of full age, not 
being aimuitants, interested in possession in the net rents 
and profits of the land until sale — 

(a) partition the land remaining unsold or any part 
thereof; and 

{b) provide (by way of mortgage or othervuse) for the 
payment of any equality money ; 
and, upon such partition being arranged, the trustees for sale 
shall give effect thereto by conveying the land so partitioned 
in severalty (subject or not to any legal mortgage created 
for raising equality money) to persons of full age and either 
absolutely or on trust for sale or, where any part of the land 
becomes settled land, by a vesting deed, or partly in one way 
and partly in another in accordance with the rights of the 
persons hiterested under the partition, but a purchaser shall 
not be concerned to see or inquire whether any such consent 
as aforesaid has been given : 

Provided that — 

(i) If a share m the net proceeds belongs to a lunatic or 
defective, the consent of his committee or receiver shall 
be sufficient to protect the trustees for sale ; 

(ii) If a share m the net proceeds is affected by an in- 
cumbrance the trustees for sale may either give effect 
thereto or proffide for the discharge thereof by means of 
the property allotted in respect of such share, as they may 
consider expedient. 

(4) If a share in the net proceeds is absolutely vested in an 
infant, the trustees for sale may act on his behaff and retain 
land (to be held on trust for sale) or other property to repre- 
sent his share, but in other respects the foregoing power 
shall apply as if the infant had been of full age. 
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Power of Sale 

A tenant for sale lias an absolute power to dis- 
pose of the settled land or any part thereof in the 
same way as an absolute oi^nier can. Consent may 
be necessary in the case of the ‘‘ Principal Mansion 
House'’ as explained later. The only practical 
chfference in the case of a sale by a tenant for life 
is that there must be two trustees or a trust cor- 
poration to receive the purchase money. 

A tenant for life is entitled to the custody of the 
title deeds, and his title to sell is evidenced by his 
vesting deed or vesting assent which must show (1) 
that the legal estate is vested in him, (2) that it 
comprises or relates to the jiroperty being dealt 
with, and (3) who are the trustees for the purposes 
of the Settled Land Act, and as such the persons 
to give a proper receipt for the purchase money. 

On a sale or mortgage by a tenant for Mfe the 
property comprised in the conveyance or mortgage 
wUl be discharged from the hmitations and trusts 
of the settlement other than — 

(i) legal estates and charges by way of legal 
mortgage having priority to the settlement ; and 

(ii) all legal estates and charges by way of 
legal mortgage wliich have been conveyed or 
created for securing money actually raised at 
the date of the deed. 

In these two cases it must either be arranged that 
the mortgagees jom in the deed or that their mort- 
gage is previously paid off. All other equitable 
charges (if aiw) vdll attach to the pmchase money 
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or the investments representing the same according 
to the respective priority of such charges. 

Principau Mansion House 

This is an expression frequently met with in the 
case of settled land, but it must be borne in mind 
that there are many thousands of settlements 
which include no principal mansion house. The 
Settled Land Act, 1925, explains what is not a 
principal mansion house in subsection (2) of Sec- 
tion 65 as follows — 

Where a house is usually occupied as a farmhouse, or 
where the site of any house and the pleasure grounds and 
park and lands, if any, usually occupied therewith do not 
altogether exceed 25 acres in extent, the house is not to be 
deemed a principal mansion house within the meaning of 
this section, and may accordingly be disposed of in like 
manner as any other part of the settled land. 

The law governing the sale of the principal 
mansion house is that in cases where the settlement 
came into operation before 1926, and contains 
no provision to the contrary, the consent of the 
trustees or an order of Court must be obtained. 
Where, however, the settlement came into opera- 
tion after 1925, the sale may be made by the tenant 
for life without such consent or order unless the 
settlement directs to the contrarj^. 

In cases where there is such a direction it should 
be referred to in the vesting deed. 

WTiere heirlooms are settled \Tith settled land 
the tenant for life must obtain an Order of the 
Court before he can sell them, and to get such an 
order he would have to prove to the Court that it 
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would be to the benefit of the parties interested 
that such sale should take place. The purchase 
money on any such sale would be capital money 
arising under the Act. 

By virtue of Section 130 of the Law of Property 
Act, 1925, personal chattels mat* now be settled 
tvithout reference to settled land on trusts which 
create an entailed interest therein. It has been 
provided that these chattels may be sold by the 
trustees with the consent of the tenant for life for 
the time being if of fuU age, and that the net pro- 
ceeds of any such sale shall be held in trust for and 
shall go to the same persons successively, in the 
same manner and for the same interests, as the 
chattels would have been held if they had not been 
sold, and the income of investments representing 
such proceeds of sale shall be applied accordingly. 

PoWEES OF ChAEGIIsG OE MoETGAGIKG THE TeHST 
Propeety 

It frequently happens in the management of 
property that some repair or improvement is 
urgently needed at a time when there is no capital 
money available, or the property may be subject 
to a charge the repajunent of which has to be 
provided for. To meet these requirements we 
must consider what statutory provision has been 
made. 

Section 16 of the Trustee Act, 1925, provides — 

(1) Where trustees are authorised hy the instrument, if 
any, creating the trust or by law to pay or apply capital 
money subject to the trust for any purpose or in any manner, 
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the}^ shall have and shall be deemed always to have had 
power to raise the money required by sale, conversion, 
calling in, or mortgage of all or any part of the trust property 
for the time being in possession. 

(2) This section applies notwithstanding anything to the 
contrary contamed in the instrument, if any, creating the 
trust, but does not apply to trustees of property held for 
charitable purposes, or to trustees of a settlement for the 
purposes of the Settled Land Act, 1925, not being the statu- 
tory oviiers. 

This is followed by a very useful clause exoner- 
ating any proposed lender — 

17. No purchaser or mortgagee, paying or advancing money 
on a sale or mortgage purporting to be made under any trust 
or power vested m trustees, shall be concerned to see that 
such money is wanted, or that no more than is wanted is 
raised, or otherwise as to the application thereof. 

Section 71 of the Settled Land Act, 1925, author- 
ises a tenant for life or person having the powers 
of a tenant for life to raise money on mortgage for 
any of the following purposes — 

(a) To pay off existmg charges on the estate ; 
{b) To raise any sums required for portions ; 
(c) To pay for any improvements authorised 
bj’ the Act ; 

{d) To 23ay compensation on the enfranchise- 
ment of copyhold property. 

Powers to Grant Leases 

A tenant for life is empowered by Section 41 of 
the Settled Land Act, 1925, to grant leases — 

(a) For building purposes, or to the Forestry 
Commissioners for a term not exceeding 999 
years ; 
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(6) For mining purposes for a term not exceed- 
ing 100 years ; 

(c) For other purposes, for a term not exceed- 
ing 50 jnars. 

An agreement for a term not exceeding three 
years may he by Avritmg under hand only, but 
other'wdse the lease must — 

( 1 ) Be by deed to take effect in possession not 
later than twelve months after its date, or in 
reversion after an existing lease having not more 
than seven years to run ; 

(2) Reserve the best rent reasonably obtain- 
able ; 

(3) Contain a covenant for pajunent of rent 
and a condition of re-entrj’- if unpaid for a period 
not exceeding thirty days ; 

(4) A counterpart of the lease must be exe- 
cuted and kept by the tenant for life. 

Where the term is not to exceed 21 years the 
lease may be granted without notice to the trustees 
or even if there are no existing trustees of the 
settlement. 

As to builduig leases, it is provided by Section 
44 of the Settled Land Act, 1925, that a peppercorn 
rent or a nominal rent may be reserved for the 
first five years, and that when the property" is let 
in lots the rent must not be less than ten shiUings 
for any lot, and the total for aU lots must not be 
less than should be got for the land as a whole. 
The rent should not exceed one-fifth of the full 
annual value of the land with the buildings thereon. 
As to forestry leases. Section 48 of the same Act 
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provides that they may reserve a peppercorn or 
nominal rent for the first ten years or any less part 
of the term, and that the rent may be made ascer- 
tainable by, or to vary according to, the value of 
the timber cut and carried away or disposed of, 
or it may be of a fixed amount with power for the 
lessee to make up any deficiency in a subsequent 
period in case the rent, according to value in any 
specified period does not produce an amount 
equal to the fixed or minimum rent. The lease may 
also contain provisions for sharing the proceeds or 
profits of each year. 

As to mining leases, Section 45 (1) of the Act 
makes the following provisions — 

(i) the rent may be made to be ascertainable by or to 
vary according to the acreage worked, or by or according 
to the quantities of any mineral or substance gotten, made 
merchantable, converted, carried away, or disposed of, in or 
from the settled land, or any other land, or by or according 
to any facilities given in that behalf ; and 

(ii) the rent may also be made to vary according to the 
price of the minerals or substances gotten, or any of them, 
and such price may be the saleable value, or the price or 
value appearing in any trade or market or other price List 
or return from time to time, or may be the marketable value 
as ascertained in any maimer prescribed by the lease (includ- 
ing a reference to arbitration), or ma}" be an average of any 
such prices or values taken during a specified period ; and 

(iii) a fixed or minimum rent may be made payable, vfith 
or without power for the lessee, in case the rent according to 
acreage or quantity or otherwise, in any specified period does 
not produce an amount equal to the fixed or minimum rent, 
to make up the deficiency in any subsequent specified period, 
free of rent other than the fixed or minimum rent. 

Section 47 of the same Act provides that under a 
mining lease, whether the mines or minerals leased 
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are already opened or in work or not, unless a con- 
trary intention is expressed in the settlement, 
there shah, be from time to time set aside as capital 
money arising under the Act part of the rent as 
follows: namely, where the tenant for hfe or 
statutorj* owner is impeachable for waste in respect 
of minerals three-fourths parts of the rent, and 
otherttise one-fourth part thereof, and in every 
such case the residue of the rent shall go as rent 
and profits. 

Waste 

There are frequent references in settlements to 
“waste” or “without impeachment of waste,” and 
it may be as well to define what is meant by 
“waste.” “Waste” is described as “a spoil either 
in houses, woods, lands, etc., by a tenant for hfe 
or years to the prejudice of the heir or reversioner.” 
Whatever does a lasting damage to the freehold or 
inheritance is waste. Waste may be either volun- 
tary, such as the pulling dovm of a building, or 
it may be permissive — a mere omission — as by 
allowing a building to fall down for the want of 
repair. 

In order that a tenant for hfe may have the more 
full enjojinent of the settled land, and to limit the 
habhity of the trustees when they have the man- 
agement of property, it is customary to settle the 
property on persons “without impeachment of 
waste,” and when this is done the tenant for hfe 
may commit all kinds of waste. For instance, 
he may cut dovm timber, except such as may have 
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been planted for the sake of ornament or shelter, 
sell the timber, and take all the proceeds as income. 
When the tenant for life is impeachable for waste, 
as he will be in the absence of words to the con- 
trary, he cannot cut down any timber except for 
thiiming purposes or for repair of houses or fences 
or implements of husbandry. By virtue of Section 
66 of the Settled Land Act, however, he may on 
obtaining the consent of the trustees of the settle- 
ment or an Order of the Court, cut and sell timber 
on the land which is ripe and fit for cutting, in 
winch ease three-fourths of the proceeds of sale 
must be set aside as capital money arising under 
the Act, and the other one-fourth will go to the 
tenant for fife as income. 

Even when a tenant for life is impeachable for 
waste, he is not generally, in the absence of any- 
thing to the contrarj" in the settlement, hable for 
mere permissive waste — ^i.e. for allowing the 
property to fall into disrepair. Therefore when it is 
intended that the tenant for life is to be liable for 
repairs it should be so stated in the settlement. 

Insueance of Peopeety 

Before 1926, there was no statutory provision 
dealing with the question of the insurance of trust 
property though there had been decisions of the 
Court as to who was entitled to the insm’ance 
money in case of fire. 

The Trustee Act, 1925 (Sections 19 and 20) now 
gives to trustees power to insure against loss or 
damage by fire any insurable property to any 



POWERS OF :\iA^\\UEilE.\T 57 

amount not exceeding tliree-fonrtlis of the value 
thereof, and to pay the premiums out of income 
■without the consent of the person entitled to the 
income ; but this power does not apply in the ease 
of property which a trustee is bound forthwith 
to convey absolutely to a beneficiary on request. 

All money received under anj^ policy of insur- 
ance is to be regarded as capital and so dealt with ; 
i.e. if the money is received in respect of the settled 
land the money must be regarded as capital money 
arising luider the Settled Land Act, and if the 
money is received in respect of the destruction of 
heirlooms it is to be dealt with as the proceeds of 
sale of such heirlooms Avould be dealt 'with, either 
in the purchase of other chattels of the same or 
any other nature to be settled upon the same 
trusts or generally as capital money arising mider 
the Act. The policy monej’ may be applied in 
rebuilding or reinstating the property. 

Delegation of ]\La.nagement bv Trustees foe 
Sale 

Section 29 of the Law of Property Act, 1925, 
provides that trustees for sale may delegate their 
powers of management ■without being responsible 
for the acts of the person to whom the power is 
delegated. This section is as follows — 

(1) The po^wers of and incidental to leasing, accej)ting 
surrenders of leases and management, conferred on trustees 
for sale whether by this Act or otherwise, may, until sale of 
the land, be revocably delegated from time to time, by 
■writing, signed by them, to any person of full age (not being 
mereh an annuitant) for the time bemg beneficially entitled 
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in possession to the net rents and profits of the land during 
his life or for any less period ; and in favour of a lessee such 
writing shall, unless the contrary appears, be sufficient 
evidence that the person named therein is a person to whom 
the powers may be delegated, and the production of such 
writing shall, unless the contrary appears, be sufficient 
evidence that the delegation has not been revoked. 

(2) Any power so delegated shall be exercised only in the 
names and on behalf of the trustees delegating the power. 

(3) The persons delegating any power under this section 
shall not, in relation to the exercise or purported exercise 
of the power, be liable for the acts or defaults of the person 
to whom the power is delegated, but that person shall, 
in relation to the exercise of the power by him, be deemed 
to be in the position and to have the duties and liabilities 
of a trustee. 

It will thus be seen that when powers are dele- 
gated under the above section the person entitled 
to the income is in practically the same position 
as he would be if he were the tenant for life under 
a strict settlement, except that the power is revo- 
cable, and that it would not enable him to sell the 
property, which would have to be accomphshed by 
the trustees under their trust for sale. 

Repair and Ripkotement of Property 
The object of the Settled Land Act, 1925, is to 
place the tenant for life in a similar position as 
regards the use and enjojunent of tbe property as 
he would be in if it were his own absolute property 
except, of course, that he is unable to take any of 
the capital value of the property. With regard to 
the property of infants, special proWsions have 
been made. (See page 84.) 

A detailed schedule of repairs and improvements 
which might be required in the case of large family 
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estates has been prepared, and arranged uirder 
three headmgs having regard to the permanency 
or otherwise of each particular item. Class I con- 
sists of matters which the trustees are authorised 
to pay for out of capital money in their hands or 
to be raised for that purpose imder the powers of 
mortgaging conferred by the Act. Class II consists 
of matters which trustees are permitted to carry 
out vith capital money and to exercise their own 
discretion as to whether the tenant for hfe shall be 
required to replace such capital money by instal- 
ments. Class III consists of matters more in the 
nature of tenants’ fixtures, and it is required that 
the cost of these matters must be repaid by instal- 
ments by the tenant for life. This repayment wfil 
not constitute a debt against the estate of the ten- 
ant for hfe in the event of his death, but it is in the 
nature of an annual sum charged on the inheritance 
for a number of years. Full details of these repairs 
and improvements will be found in Appendix A. 
A similar schedule, though on a smaller scale, was 
included in the Settled Land Act of 1882, but the 
present schedule has been much modernised. 

Under the old Settled Land Acts, 1882 to 1890, 
when a tenant for life desired to expend capital 
money on improvements it was necessary for him 
to submit a scheme showing the proposed expen- 
diture for the approval of the trustees or the Court. 
Now, by the Act of 1925, the trustees may apply 
the money on — 

(i) A certificate to be furnished by a competent engineer 
or able practical surveyor employed independently of the 
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tenant for life certifjing that the work or operation com- 
prised in the improvement, or some specific part thereof, 
has been properly executed and what amount is properly 
payable in respect thereof : or 

(ii) An Order of the Court dhecting or authorising the 
trustees so to apply a specified portion of the capital 
money. 

In the case of Class II or III where the money is 
repayable by instalments this repayment must be 
by not more than fifty half-tmarly instalments, 
and the tenant for life may create a rent-charge on 
the property to secure these instalments. Such 
rent -charge would be in favour of the trustees, 
and would cease on the sale of the settled land. 

The provisions as regards improvements can, it 
appears, be made to apph' to improvements which 
were executed before 1926. For instance, in a case 
where the tenant for life had installed electric 
light in the mansion house and adjoining cottages 
in 1919, the Court held that this was an improve- 
ment that would have to be made sooner or later, 
and made an order that the cost of the installation 
should be paid out of capital, and that the sum 
should be repayable by the tenant for hfe by twenty 
half-yearly instalments, the first being regarded as 
havmg fallen due on the 20th June, 1926.^ 

There have been several cases on the question 
of the repair of property held on trust for sale, 
arising out of Section 28 (2) of the Law of Property 
Act, 1925, which reads — 

Subject to any direction to the contrary in the disposition 
on trust for sale or in the settlement of the proceeds of sale, 
the net rents and profits of the land until sale, after keeping 

1 Be Jacques Settled. Estates, [1930] 2 Ch. 41S. 
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down costs of repairs and insurance and other outgoings 
shall he paid or applied, except so far as any part thereof 
may be liable to be set aside as capital money iiiuler the 
Settled Land Act, 1925, in like manner as the income of 
investments representing the purchase money would be 
payable if a sale had been made and the proceeds had been 
duly invested. 

Does this mean that the cost of all repairs must 
be paid out of income ? 

In the first case, land was settled in favour of a 
tenant for life and recj[uired substantial structural 
repairsA It was held that these repairs were 
authorised by Section 102 (2) (6) of the Settled 
Land Act, 1925, and were payable out of the in- 
come of the settled land. That subsection really 
applies to management on behalf of infants, and 
gives power to the trustees to “erect, pull down, 
rebuild, and repair houses and buildings and erec- 
tions.” His Lordship (Clauson J.) said that even 
if, on the proper construction of Section 28 (2) of 
the Law of Pro23erty Act, 1926, which provides 
that “Trustees for sale shall have all the jjowers 
of a tenant for life and the trustees of a settlement 
mider the Settled Land Act, 1925, including in 
relation to the land the powers of management 
conferred by that Act during a minority” those 
powers were only exerciseable during a minority, 
the expenses inemred would nevertheless still be 
paj’^able out of income bj^ virtue of Section 28 (2) 
of the Law of Property Act, 1925, since the word 
“repairs” in that subsection has the same meanhig 
as the word “repair” in Section 102 (2) (6) of the 
Settled Land Act, 1925. It was therefore not 

^ Re Gray; Public Trustee v. Woodhouse, [1927] 1 Ch. 242. 
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necessary that the cost of the repairs under such 
circumstances should be apportioned between 
capital and income on the prmciple adopted in 
“Be Hotchkys.” His Lordship further said: 
“Having the statutory power he (the trustee) is 
in a wholly different position from that trustee 
whom the Court assisted in ’’Re Hotchkys.’’ There 
being then no statutory power the Court had to 
apply general equitable principles. I see no reason 
why the Court, having the Statute before it, should 
fall back upon those principles. I see no reason 
why the Courts should not leave the trustee to 
deal with the matter tmder the statutory power 
given him by the legislature, and under those 
circumstances it appears to me that the right 
course for the trustee to take is to use the statutory 
power and pay for those repairs out of income.” 

It wiU be seen, however, that this decision was 
soon varied. In a case which came before Mr. 
Justice Tomlin^ it was held that the words “after 
keeping down costs of repairs and other outgoings ” 
in Section 28 (2) of the Law of Property Act, 1925, 
did not make it obhgatory on trustees for sale 
acting under that section to pay the costs of all 
repairs out of income. The trustees had a discre- 
tion and if, in the exercise of that discretion, they 
decided to pay the costs out of income the Court 
will not interfere, but where the trustees ask the 
Court to say how the costs of particular repairs 
ought to be borne, the principle laid down m 
’’Be Hotchkys'’' will be apphed. 

1 Re Robins, Holland v. Gillam, [192S] Ch. 721. 
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(The principle referred to was that trustees for 
sale were under an obligation to keep the property 
in saleable condition,, and that the money must be 
raised m such a way as not to throw the binden 
unfairly either upon the tenant for life or upon the 
remainderman.) ^ 

Where the residuary estate comprised old free- 
hold property the income of which was payable to 
a widow for Hfe, and tliat property had been 
kept in tenantable repair out of mcome but a con- 
siderable outlay was needed to comply \%=ith dan- 
gerous structure notices, it was held that the 
necessary expense of repairs consequent upon the 
notices was payable out of capital, and could be 
raised by mortgage.^ 

Where property had been bequeathed to trustees 
upon trust for sale with power to postpone sale 
and with interim powers of management and where 
a considerable outlay was necessary on the prop- 
erty, Mr. Justice Clauson held that the repairs 
being of the nature of a structural reconstruction 
cordd be paid for out of capital, and he then 
stated that the view he had expressed in Re Gray 
(supra) as to the continuance of the equitable 
Jurisdiction of the Court according to the principle 
of “Re Hotchhys,’' in view of the very definite 
powers given to trustees by the new Acts, was 
intended to be no more than a dictum.® 

In a case which came before IMr. Justice 

1 Be Hotchkys (1886), 32 Ch. D. -lOS. 

2 Whitaker, Be; Booke v. Whitaker, [1929] 1 Ch. 662. 

® Conquest, Be; Royal Exchange Assurance v. Conquest, [1929] 
2 Oil. 353. 
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Maugham where an intestate had left freehold 
cottages in a bad state of repair and a widow had 
a life interest, it was held — 

1. That the Court has jurisdiction to direct pay- 
ment for repairs out of capital if the trustees for 
sale ask the Court’s advice ; 

2. That there is nothing in the Administration 
of Estates Act, 1925, to support the view that the 
widow was entitled to have repairs required at 
the date of the testator’s death paid for out of 
capital irrespective of the nature of the repairs ; 

3. That all repairs which are improvements 
within Parts I or II of the Third Schedule to the 
Settled Land Act, 1925, should be paid for out of 
capital; and 

4. That repairs which are not improvements 
within those parts of that Schedule ought to be 
borne by capital if they constitute permanent 
improvements^ 

In dealing with the question of repairs so far, 
it has been assumed that the property is freehold. 
The case is different in the case of property held on 
lease. Although a tenant for hfe is not Mable to 
keep property in repair unless the responsibihty 
is put on him by the settlement under which he 
enjoys the property, this would not apply to lease- 
holds because the tenant for life must hold the 
property on the terms of the lease. Any repairs to 
leasehold property necessary at the death of the 
settlor should, therefore, be paid for out of his 
estate, but the habUity will fall on the tenant for 

^ Re S?niih, Vincent v. Smith, [1930] 1 Ch. 88. 
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life during the continuance of his interest in the 
property. 

Miscellaxeous Powers of Maxagewext 

In addition to the powers of sale, leasing, and 
mortgaging for specific purposes, there are various 
other powers of management conferred on a tenant 
for life. He may accept surrenders of leases and 
grant new leases, provided such new leases are in 
conformity \vith the pro\n.sion3 of the Act, and on 
condition that, if any pajunent is made as con- 
sideration for a surrender, the same must be re- 
garded as capital money. The tenant for life may 
also accept leases of land or minerals convenient 
to be held or worked in conjunction with the 
settled land, and such leases may contain an option 
to purchase. He may also on any transaction 
grant or reserve any easements, rights, or privileges 
over or affecting the settled land. He may, with 
the consent of the owners of the incumbrance, s hif t 
any incumbrance from one part of the settled land 
to another. This is sometimes useful when it is 
proposed to sell a portion of the land for building 
piirposes and there is a mortgage on it. The tenant 
for fife may also grant to any person an option to 
take a lease or to purchase aU or any portion of the 
settled land at a rent or price to be fixed on the 
granting of such option. Any such option must be 
exerciseable within a period not exceeding ten 
years, and the rent or price must be the best obtain- 
able. The price may be a specified sum or a stated 
number of years’ purchase on the rental. Any sum 
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paid for the granting of any such option is capital 
money. 

For the development or improvement of the 
settled land, the tenant for hfe is also empowered 
to grant or lease water rights to any authority 
having statutory powers to supply water to the 
place in which the settled land or any part thereof 
is situate, but any money thus obtained, other than 
rent, is to be capital money. 

A tenant for life may also grant or lease land at a 
nominal price or rent, or gratuitously for — 

(i) Various pubhc buildings, or 

(ii) For a railway, canal, road, dock, sea-waU, 
embankment dram, watercourse, or reservoir, 
or 

(iii) For any other pubhc or charitable pur- 
pose. 

The area of land under (i) or (iii) must not exceed 
one acre, or imder (ii) five acres, unless such excess 
is paid for or a proper rent reserved in respect 
of it. 

A tenant for life may also in connection with a 
sale or grant of a lease for building purposes or the 
development of the settled land as a building 
estate, or at any other reasonable time, for the 
general benefit of the residents on the settled land, 
lay out any part of the settled land for streets, 
open spaces, and other purposes. He may also 
grant or lease land for the erection of working-class 
dwellings or for gardens to be held therewith or 
for the pxirposes of the Small Holdings and Allot- 
ments Acts, 1908 to 1919 at a nominal price or rent 
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or gratuitously, but subject to the condition that, 
except under an Order of the Court, not more than 
2 acres in an urban district, or 10 acres in a rural 
district, in any one parish must be so granted or 
leased. 



CHAPTER VIII 

INVESTMENT OE CAPITAL MONEY UNDER THE 
SETTLED LAND ACT 

A SCHEDULE showing how “capital money” arising 
under the Settled Land Act may he invested is set 
out in Appendix B. This it will he seen also incor- 
porates trustee securities authorised hy the Trustee 
Act, 1925. “Capital money arising under the 
Settled Land Act ” is a term which will he frequently 
met with, and it differs from “capital money” in 
the ordinary sense arising under a general trust for 
sale. 

Capital money arising imder the Settled Land 
Act is not notionally converted into personalty, 
hut in a certain sense it can he said to remain 
attached to the land from which it arose, and it 
follows the destination of that land: in fact it is 
considered as “land.” Consequently in those cases 
where the land is allowed to remain as settled land 
from generation to generation the capital money, 
if not used in improvements on the land, will 
remain settled for the Hke period. 

No vesting deed is required in respect of such 
capital money as in the case of the land, as the 
capital money is never vested in the tenant for 
life hut remains m the names of the trustees, hut 
if and when any additional land is purchased with 
any such capital money the land is conveyed to 
the tenant for life hj’ what is called “a subsidiary 
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vesting deed,” and such land then becomes subject 
to the same trusts as if it originally formed part of 
the settled land. 

Any investments made with such capital money 
must, therefore, not be mingled with investments 
made under a trust for sale. 



CHAPTER IX 

DISCHABGB OF SETTLED LAND TRUSTEES 

In view of the fact that in the case of settled land 
the powers of management are vested in the tenant 
for life or the person having the powers of a tenant 
for life, it may be asked “How does the trustee’s 
office terminate?” We have already seen that 
where the settlement comes to an end on the death 
of the tenant for life the legal estate \vill vest in his 
general personal representatives, and they there- 
fore have power to sell the property or by an assent 
to vest the legal estate in the property in any 
person becoming entitled thereto, in which case, 
of course, the duties of the settled land trustees 
would automatically terminate. The office might 
also be terminated by the trustees giving an assent 
to the person succeeding in title, and in that 
assent no reference is made to settled land trustees, 
because where an assent does not mention trustees 
a purchaser of property is entitled to assume that 
the person in whose favour the assent is given is 
absolutely entitled to the land. 

If, however, the tenant for hfe should have 
purchased the iuterest of the reversioner or re- 
mainderman iti the property and thereby become 
the absolute owner it would be necessary for the 
trustees to execute a Deed of Discharge. The legal 
estate would akeadv be in the tenant for life, and 
all he would need to complete his title would be to 
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show that the trustees were no longer interested, 
and by tliis Deed of Discharge the trustees would 
declare that they were discharged from the trusts 
of the settlement. It a^tII be seen, therefore, that 
a Deed of Discharge differs from a Deed of Release. 
It is not a deed showing that the trustees have been 
released from the trust but a deed to show that the 
land is free from the dominion of the trustees. 
It is a deed which becomes a title deed to the land, 
and not a certificate of release to be retained by 
the trustees. 

If when any particular settlement terminates 
the land is still settled land under a subsequent or 
derivative settlement, the Deed of Discharge would 
contain evidence of this and show who were the 
trustees under such subsequent settlement. 

According to Section 3 of the Settled Land Act, 
1925, a settlement endures so long as — 

(а) Any limitation, charge, or power of charg- 
ing under the settlement subsists or is capable 
of being exercised ; or 

(б) The person who, if of fuU age, would be 
entitled as beneficial oumer to have the land 
vested in him for a legal estate is an infant. 
Chapter XXVI (page 155 et seq.) contains refer- 
ence to various protective clauses for trustees ui 
respect of settled land. 

A form of a Deed of Discharge udU be found in 
the Appendix of Forms on page 220. 



CHAPTER X 

UNDIVIDED SHARES 

This has been, and still is, a subject of some diffi- 
culty, but whereas in former times — that is before 
1926 — the difficulty was in many cases to show the 
title to such shares, now the difficulty in some cases 
is to ascertain who are the actual trustees of the 
property. 

Let us clearly understand what is meant by 
“ midivided shares.” If a testator by his will leaves 
his property to his three children in equal shares 
neither of these children can, as it were, put his 
hand on any particular portion of the property and 
say “This is mine,” because his share is in aU the 
property and not in any specified portion, so that 
if any person desired to purchase any part of the 
property he would have had to do so from all three. 
This was the cause of great confusion, difficulty, 
delay, and expense in some instances where prop- 
erty had remained in the same family for many 
years. A man, say, 50 years ago, may have left all 
his property to his seven cluldreri in equal shares. 
Since then one or more of them may have died 
leaving his or her share to several others; some 
may have married and settled their shares; and 
others may have mortgaged their shares. In all 
such cases it would have been necessary, before 
1926, to ascertain in the case of settled shares who 
were the trustees of the settlements, and that such 
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trustees had been properly appointed, and in cases 
where money had been borrowed who was then 
entitled to the money, and if any had died intestate 
who had succeeded to their share as heir-at-law, 
and when all such persons had been ascertained 
it was necessary to make aU such persons join in 
the conveyance on the sale of any portion of the 
property. In consequence of the trouble, time, 
and expense wliich tliis would often have involved 
many otherwise desirable transactions were ren- 
dered impracticable. 

In order to remedy this state of affairs, the Law 
of Property Act, 1925, provides that there should 
no longer be any legal estate in undivided shares 
in land, but that the entirety should be vested in 
trustees who should have a trust for sale over the 
property. We have already seen that where there 
is a trust for sale over land it is not “settled land,” 
so that in all cases where undivided shares were 
prior to 1926 subject to the Settled Land Acts 
then in existence such shares ceased to be settled 
land, and whilst the trustees of the settlement 
remained trustees of the rmdivided shares com- 
prised therein, the tenant for life under such a 
settlement ceased to have the powers of a tenant 
for life, and could not dispose of the property’ 
under that Act, but the power of sale shifted to 
the trustees of the entirety. 

ISTow it must be understood that undivided 
shares comprise land held as a tenancy in common 
as distinct from a joint tenancy with the right of 
survivorship as before pointed out. A tenancy in 
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common is where property is given to persons as 
“tenants in common,” or “equally,” “respec- 
tively,” “share and share alike,” or “among,” or 
“between” them. A mere gift to two persons 
without any addition constitutes them as joint 
tenants, and if this joint tenancy is not separated 
durmg the joint hves the whole of the property 
goes to the survivor. A joint tenancy cannot be 
severed by will, but if either joint tenant sells his 
share, or mortgages or settles it, the tenancy is 
severed and then it is termed “an undivided 
share.” 

On the 1st January, 1926, it was natural that 
undivided shares were found in all sorts of condi- 
tions and states of transition which states, how- 
ever, may be classified and were classified thus: 
(1) those which had not been divided amongst the 
beneficiaries but of which the entirety remained in 
trustees or in personal representatives who had 
not completed their administrative work ; (2) those 
undivided shares which were vested in the respec- 
tive owners, and (3) those wMch formed the subject 
of settlements under the Settled Land Act and 
were comprised in the same settlement, by which 
settlements it was provided that on the death of 
the respective tenants for life the property was to 
go to various persons in shares. In addition to 
this, some property was subject to mortgages which 
affected the entirety and in other cases there were 
mortgages which only affected undivided shares. 

Provision, therefore, had to be made in all these 
cases, and it was accomphshed in this way — 
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1. In this case the trustees or personal represen- 
tatives (as the case might be) hold the entirety of 
the property free from any mortgage affectmg any 
undivided share and also free from any mortgage 
on the entirety not secured a legal mortgage 
upon the “statutory trusts” (a term which will be 
defined presently). 

2. In this case, provided there were not more 
than four owners all of full age and neither of them 
had mortgaged his or her share nor settled it, the 
entirety of the property is held by them on the 
“ statutory trusts.” 

3. In this case the trustees of the settlement 
hold the entirety of the property on the “statu- 
tory trusts,” freed from all mortgages (other than 
legal mortgages on the entirety) as mentioned in 
(1) above. 

In aU cases where the above did not apply the 
legal estate in the entirety of the property was 
automatically vested in the Pubhc Trustee. The 
Pubhc Trustee, however, could take no action until 
he was requested to do so by the owners of more 
than one half in value of the entirety of the prop- 
erty, and provision was made for the appointment 
of trustees in the place of the Pubhc Trustee as is 
explained in the chapter on “Appointments of 
Trustees.” 

The “statutory trusts” above referred to are 
thus defined by Section 35 of the Law of Property 
Act, 1925— 

For the purposes of this Act land held upon the “statu- 
tory trusts” shall be held upon the trusts and subject to 
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the provisions following, namely, upon trust to sell the same 
and to stand possessed of the net proceeds of sale, after 
payment of costs, and of the net rents and profits until sale 
after pa3^ment of rates, taxes, costs of insurance, repairs, 
and other outgourgs, upon such trusts, and subject to such 
powers and provisions as may be requisite for gmng effect 
to the rights of the persons (includiirg an incumbrancer of 
a former undivided share or whose incumbrance is not 
secured by a legal mortgage) interested in the land. 

It must not be supposed from this that there is 
an immediate obligation to sell all property held in 
undivided shares; the object is merely to consti- 
tute trustees who will be capable of doing so when 
it is desired to sell. In view of the wordnrg in the 
above section, it is now customary to refer to an 
rmdivided share as a “ share and interest of and in 
the proceeds of sale and of and in the rents and 
profits until sale of,” etc., instead of, as formerly, 
“a share and interest in aU that property known 
as,” etc. 

An owner of an undivided share is in no way 
Mndered from deahng vdth his undi^dded share 
as before, but there will always be, in whosesoever 
hands the shares come, the trustees of the entirety 
of the property, as it were, presiding over such 
owner. The provisions relating to undivided shares 
are not intended to be of a confiscatory nature 
nor iu any way to afi’ect the beneficial interest 
in property but merely to vest the nommal owner- 
ship in the persons constituted the “statutory 
trustees.” 

Unfortunately, however, it seems that all the 
consequences were not foreseen. It is a rule of law 
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that when freehold property is held upon trust for 
sale it is notionally '■‘converted’' into personalty, 
and this rule had to be applied in a case where a 
testator had given his freehold property to one 
person and his personalty to others. He held undi- 
vided shares in freehold property which were no 
doubt intended for the one. In consecpience of 
the law relating to undivided shares and the 
“notional” conversion thereby affected it was 
held that the shares were personal property and 
must be dealt vdth as sueh.^ A similar hardship 
took place in another instance - relating to entailed 
property which cannot be repeated in view of the 
amending Statute known as “ The Law of Property 
(Entailed Interests) Act, 1932.” 

Although, as we have seen, the transitional pro- 
visions as regards undivided shares were not in- 
tended in any way to affect the beneficial interest 
in the property, yet it is possible these provisions 
may operate in such a way as to cause trouble and 
expense to the owners of such shares. Consequently 
anyone owning such shares should not regard it 
as a matter of indifference whether or no they are 
themselves trustees of the entirety or who are such 
trustees. 

This information can probably only be obtained 
by inquiry from all the co-owners, as to whether 
any shares are subject to a mortgage or charge or 
have been settled in any wny, and whether such 
mortgage, charge, or settlement existed on the 1st 

^ Kempthorne, Be; Charles y. Kempihorne, [1930] 1 Ch. 268. 

- Price, Be, [1928] Ch. 579. 
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January, 1926. TMs may not in some cases be a 
pleasant task, but it is an important one, as all 
dealings with the entirety of the property will be 
affected by the position at that date. It is import- 
ant to know who are the trustees because any 
dealings even with an midivided share will be 
affected. A purchaser of such a share would want 
to know and most probably wish to have himself 
appomted a trustee, and any lender on the security 
of an undivided share would want to know who 
were the trustees of the entirety so that he can give 
them notice of liis charge. 

In any case where the owner of an imdivided 
share owns less than one half of the total projperty, 
there is a further possibility to be considered. If 
any share or interest in the property was mort- 
gaged or settled on the 1st January, 1926, the legal 
estate will have automatically vested in the Public 
Trustee, but it is possible, as is pointed out in the 
chapter on Appointments of New Trustees, for the 
ovTiers of more than one half of the entirety of the 
property to appoint trustees in the place of the 
Pubhc Trustee, and if this is done the legal estate 
wiU vest in the trustees so appointed. 

Any such trustees then have entire dominion 
over the disposal of the property as a whole, and, 
although as trustees they should consult the owners 
of all the shares, this is not a matter into which 
a purchaser need inquire, and if any owner was not 
consulted the entire property might be sold without 
his knowledge, and even whilst he was ignorant 
of the identity of the trustees of the property. 
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It is also advisable that the o\raer of an undi- 
\-ided share should know who are the trustees, so 
as to be able to see that the trusteeship is mam- 
taiiied. It has been shown that the office of trustees 
is that of jomt tenants with the hicidental feature 
of survivorship, and it is important to be able to 
ascertain how the legal estate devolves on the death 
of the trustees. If this is lost sight of, it might 
later involve an apphcation to the Court for the 
appointment of trustees, and in any such case it 
would have to be traced back to the 1st January, 
1926, to see who were on that date automatically 
constituted trustees. That date is an historical one 
in aU cases where property was not in the ownership 
of one individual, and in all such cases care should 
be taken to ascertain the true position whilst the 
facts are at hand. 

There have been several decisions on the inter- 
pretation of these provisions relating to undi- 
vided shares some of which must be brieflv referred 
to. The first ^ decides the importance of applying 
the interpretation of “ Part IV ” (as it is commonly 
known) to the state of affairs immediately before 
the Isi January, 1926. In this case land had been 
sold to three persons as tenants in common in equal 
shares subject to a jointure rent charge in conse- 
quence of which, as we have before seen, it became 
“settled land” under the Settled Land Act, 1925. 
But such land was not settled land before 1926, 
and it was consequently held that the three persons 
above mentioned could make a good title to the 

^ Ryder and Steadman'' s Contract^ Re^ [1927] 2 Ch. 62. 
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land as they -were the statutory trustees under 
Class II mentioned before. (See page 25.) If, 
however, the property had been conveyed to them 
as joint tenants before 1926 the property would 
have been settled land as the law relating to 
undivided shares does not affect joint tenants. ^ 
In the case of Re Bird referred to on page 37, 
property was held in trust for several persons on 
attaining 21 years of age, but as only one had 
attained that age it was held to be settled land, 
and the land would not be subject to the law 
relating to undivided shares until a second person 
had attained that age. 

Then questions arose as to the position when 
there was more than one tenant for Mfe under a 
settlement, which gave rise to the following sec- 
tion in the Law of Property (Amendment) Act, 
1926— 

4. Where, immediately before the commencement of tliis 
Act, there are two or more tenants for life of full age entitled 
under the same settlement in undivided shares, and after 
the cesser of all their interests in the hicome of the settled 
land, the entiretj- of the land is limited so as to devolve 
together (not in undivided shares), their interests shah, but 
without prejudice to any beneficial interest, be converted into 
a joint tenano}’, and the joint tenants and the survivor of 
them shall, until the said cesser occurs, constitute the tenant 
for life for the pirrposes of the Settled Land Act, 1925, and 
this Act. 

To come within this definition it has been decided 
that there must be a defined person to whom the 
property will certainl}^ belong. In a case where 


^ Gaul and Houlston^s Contract, Re, [1928] Ch. 689. 
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one of the tenants for life had power to appoint 
the property amongst persons, it was held that 
the section did not applyd In another case the 
income was payable to a v^dclow for life, then to 
the sons and daughters in ecpial shares with a 
provision for certain payments to endows of sons, 
and subject thereto, the property was to go to 
the sur^dvor.- Here it was held that the section 
did not applyd 

It has been held^ that where the land was not 
settled land before 1926 it is sufficient for (1) to 
apply if there is oitly one trustee though a second 
trustee should be appointed, but if the land becom- 
ing subject to the law relating to undi^dded shares 
was settled land before 1926, and there was only 
one trustee, the legal estate vests in the Public 
Trustee ® as in Case III the Act provides that the 
vesting should be in the settled land trustees as 
joint tenants which is impossible where there is 
only one trustee. 

To iDrevent any attempt to create a legal estate 
in an undivided share in land the following pro- 
vision has been made bj^ Section 34 (3) of the 
Law of Property Act, 1925 — 

A devise bequest or testamentary appointment, coming 
into operation after tlie commencement of this Act, of land 
to two or more persons in undivided shares shall operate as 
a devise bec^uest or appointment of the land to the trustees 
(if any) of the will for the purposes of the Settled Land Act, 

^ Collier's FarningJiam Estate^ Bey [1927] 1 Ch. 677. 

^ Barraty Re; Body v. BarraU [1929] 1 Cii. 336. 

^ The reason for this decision is not intelligible to the author. 

^ Myhilh Be; Hull v. Myliill [1928] 1 Ch. 100. 

^ Price, Be; Price v. Price, [1929] 2 Ch. 400. 
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1925, or, if there are no such trustees, then to the personal 
representatives of the testator, and in each case (but without 
prejudice to the rights and powers of the personal repre- 
sentatives for purposes of administration) upon the statu- 
tory trusts hereinafter mentioned.^ 

Notwithstanding this provision it is possible for 
the beneficiaries to retain the property if they so 
desire. In that case they can caU on the personal 
representatives, after they have finished their 
administrative work without having had to sell 
the property, to execute a vestmg assent in their 
favour. If tliis is done the assent 'will have to 
express that the property is vested in the bene- 
ficiaries on trust for sale. 


^ These are the trusts set out in Section 35 (see p. 75). 



CHAPTER XI 

IXFAXTS’ PKOPERTY lY LAND 

Before 1926 an infant was capable of holding a 
legal estate in land, but by Section 1 (6) of the Law 
of Property Act, 1925, it is provided that “a legal 
estate is not capable of being held by an infant.” 
When an infant was capable of holding a legal 
estate he could only convey it to a purchaser sub- 
ject to his (the infant’s) right to repudiate the 
transaction when he became of age or mthin a 
reasonable time thereafter. The only effective 
method of purchasing was (through the medium of 
the Settled Land Act, 1882), from trustees ap- 
pointed for the infant. 

To bring into force the new law of property, 
provision had therefore to be made for legal estates 
then vested in infants, either as absolute ovmers, 
or as tenants for life, or as executors or trustees. 
It was accordingly provided that where the legal 
estate wns vested in an infant or infants in their 
own right it became settled land, but in any case 
of joint holders, one or more of whom was of full 
age, then the legal estate vested in the person or 
persons of full age alone. If an infant was entitled 
under an intestacy, it was deemed to be settled land, 
and the Letters of Administration were regarded 
as a settlement and the administrators as trustees. 

Where an infant was solely entitled to the land, 
or held the legal estate as tenant for life, such legal 
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estate became vested in the trustees of the settle- 
ment under -which he derived the property, but if 
there were no such trustees then it vested in the 
Pubhc Trustee. When an infant held land as a 
personal representative, or trustee, or when it was 
vested in him as mortgagee, the legal estate also 
vested in the Pubhc Trustee. 

It will be seen from the chapter on “Appoint- 
ments of Trustees ” that the Pubhc Trustee cannot 
deal -with the property unless requested to do so, 
and that there is power for the parents of the 
infant and others to appoint trustees in his place. 

If the Pubhc Trustee is not requested to act and 
no steps are taken to appoint trustees in his place, 
the legal estate wiU automaticaUy revest in the 
infant on his attaining the age of 21 years. 

Section 102 of the Settled Land Act, 1925, has 
made provision for the management of any such 
land whilst vested in the trustees as foUows — 

(1) If and so long as any person who is entitled to a bene- 
ficial interest in possession allecting land is an infant, the trus- 
tees appointed for this purpose by the settlement, or if there 
are none so appointed, then the trustees of the settlement, 
unless the settlement or the order of the Court whereby they 
or their predecessors in office were appointed to be such 
trustees espressA pro-rides to the contrary, or if there are 
none, then any persons appointed as trustees for this purpose 
by the Court' on the application of a guardian or next friend 
of the infant, may enter into and continue in possession of 
the land on behalf of the infant, and m everj^ such case the 
subsequent prorisions of this section shall apply. 

(2) The trustees shall manage or superintend the man- 
agement of the land, with full power — 

(a) to feU timber or cut underwood from time to time in 
the usual course for sale, or for repairs or otherwise ; and 
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(6) to erect, pull down, rebuild, and repair houses, and 
other buildings and erections ; and 

(c) to continue the working of mines, minerals, and quar- 
ries which have been usually worked : and 

(d) to drain or otherwise imi)rove the laud or any part 
thereof : and 

(e) to insure against loss by fire ; and 

(/) to make allowances to and arrangements vritli tenants 
and others ; and 

(g) to determine tenancies, and to accept surrenders of 
leases and tenancies ; and 

(h) generally to deal with the land in a proper and due 
course of management ; 

but so that, where the infant is impeachable for waste, the 
trustees shall not commit waste, and shall cut timber on the 
same terms only, and subject to the same restrictions, 
on and subject to which the infant could, if of full age, cut 
the same. 

(3) The trustees may from time to time, out of the income 
of the land, including the produce of the sale of timber and 
underwood, pay the expenses incurred in the management, 
or in the exercise of any power conferred by this section, or 
otherwise in relation to the land, and all outgoings not 
payable by any tenant or other person, and shall keep down 
any annual sum, and the interest of aiw principal sum, 
charged on the land. 

(4) This section has effect subject to an express appoint- 
ment by the settlement, or the court, of trustees for the 
pm'poses of this section or of any enactment replaced by this 
section. 

(5) "Wdiere any person is contingently entitled to land, this 
section shall, subject to any prior interests or charges affect- 
ing that land, apply until his interest vests, or, if his interest 
vests during his minority, until he attains the age of 21 
years. 

This subsection applies only where a person becomes 
contmgently entitled under an instrument coming into 
operation after the commencement of this Act. 

(6) This section applies only if and as far as a contrary 
intention is not expressed in the instrument, if any, under 
which the interest of the infant or person contingently 
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entitled as aforesaid arises, and has effect subject to the 
terms of that instrument and to the provisions therein con- 
tained. 

Section 51 (3) of the Administration of Estates 
Act, 1925, contains a very important provision 
regarding the property of infants who die under 
age, the purport of which was not fuUy recognised. 
This is the subsection — 

Where an infant dies after the commencement of this Act 
without having been married, and independently of this 
section he would, at his death, have been equitably en- 
titled under a settlement (including a will) to a vested estate 
in fee simple or absolute interest in freehold land, or in any 
propertj’' settled to devolve therewith or as freehold land, 
such infant shall be deemed to have had an entailed interest, 
and the settlement shall be construed accordingly. 

Prior to 1926, if an infant died under age and 
unmarried, the property of the infant would go 
to his father rmder the old law of intestacy, but 
the effect of this subsection is that the property 
never vests in the infant, and in the event of his 
death unmarried wliilst an infant the property vtU 
go to the person entitled under any other hmitation 
created by the deed or settlement under which the 
property is derived, or it would revert to the settlor. 
This view was much criticised at the time, but the 
view advanced is certainly borne out by a recent 
case in which a person died in 1925 intestate seised 
of real property and leaving a widow and three 
infant children. The eldest child died in 1930 still 
an infant, and it was held that the above-mentioned 
subsection apphed, and that as the heir had died 
under age his fee simple estate was cut down to 
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an entail and the reversion devolved on the next 
eldest son as under the old law, and that that son 
would only have an entailed interest until he attains 
the age of 21 years when his estate will become 
ahsoluted 

It has to be remembered that an infant cannot 
execute a deed of disentail nor can he make a wiU, 
consequently the position must be as stated above. 


^ Re Taylor; Pullan v. Taylor, [1931] *2 Ch. 242. 



CHAPTER XII 


PROPERTY PASSING UNDER WULLS OR ON 
INTESTACY AND ASSENTS 

In the case of aU real property (which for the 
purposes of the Administration of Estates Act, 
1925, includes leaseholds) a fiduciary position 
arises on the death of the owner. Even in the case 
of a simple will devising or bequeathing aU prop- 
erty to a single person and appointing such person 
the sole executor, that person is not entitled to 
assume the beneficial ownership of such property 
without first dischargmg all funeral and testa- 
mentary expenses and debts. The property first 
vests m him (or her) as executor (or executrix), 
and as soon as the administrative work has been 
completed there should be an “Assent” by such 
person in his (or her) own favour. 

Whilst the importance and absolute necessity 
of an assent is unquestionably accepted as the only 
means of passing the legal estate to another person, 
it has been rather frequently stated that there is 
no need for an assent where an executor is also 
beneficially entitled. 

This is a view to which the author caimot sub- 
scribe because it seems the object of an assent is 
two-fold. It is essential to pass a legal estate from 
an executor to the person entitled, but it is also, 
it is submitted, of equal importance as evidencing 
the completion of the work of administration. The 

88 
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new legislation has provided that in the case of 
land no title need he shown to the heneficial inter- 
est, but that all dealings therewith should be with 
the person holding the legal estate, and also that 
a will is to take effect in equity and is not to lie 
regarded as a document of title to a legal estate in 
land. The probate is to be the evidence of title of 
the executor, and letters of admmistratioii the 
evidence of title of an administrator. Beyond this 
point the title must be evidenced by an assent 
under which a purchaser or other person dealing 
with the legal estate receives full protection. Sec- 
tion 36 of the Administration of Estates Act, 1925, 
is one of the most important sections of all the 
mass of legislation contained in the Acts of 1925. 
That section is set out in full later in this chapter. 

The importance of having an assent has been 
illustrated by two cases. It has been held in the 
case of an administration that when the estate 
has been fully administered the administrators 
become trustees under Section 33 of the Adminis- 
tration of Estates Act, 1925, and should assent 
under Section 36 to the estate vesting in themselves 
as trustees, and further that if one of the admin- 
istrators die before this has been done an apph- 
cation must be made to the Court to appoint 
another personal representative.^ Where trustees 
had obtained probate of a tenant for life’s wffl 
and apphed to the Court' whether they should take 
out a special grant in respect of the land vested in 
the tenant for Hfe, and then subject to a trust for 

^ i?e Yerhurgh ; Yerburgh v. Yerhurgh, [1928] W.X. 208. 
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sale in favour of the trustees, it was held they 
should execute a vesting assent in their own favour 
as such trustees.^ 

In the author’s opinion, the execution of a vesting 
assent should be looked upon as a sine qua non in 
the administration of every estate containing real 
or leasehold property, and there seems to be only 
one instance in which a delay in executing such an 
assent can be reasonably regarded as justifiable. 
This instance is where an estate is left to a husband 
or wife for life and then to the child or children 
and the husband or wife is appointed the sole exe- 
cutor or executrix of the will. 

In this case, seeing that on the death of the life 
tenant the settlement comes to an end it may be 
that a vesting assent prepared on the original 
testator’s death would eventually prove to be of 
no purpose. 

If a sale was immediately desired, the executor 
could sell as personal representative, but in order 
to give an effective vesting assent there would 
have to be an appointment of two trustees for the 
purposes of the Settled Land Act, and then if the 
property was retained these trustees would have no 
duties to perform, and as the settlement would 
terminate on the death of the tenant for fife they 
would not be entitled to take out any special grant 
in respect of the property. 

It seems that full justification for the delay or 
omission to execute a vestmg assent in this case 
can be found in Section 39 of the Administration 

^ Re Cugny'^a Will Trusts; Smith v. Freema^i, [1931] 1 Ch. 305. 
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of Estates Act, 1925, which provides that the 
powers of a personal rej)reseiitative are '‘during 
a minority of any beneficiary or the subsistence of 
any life interest or until the period of distribidion 
arrives.” 

Vesting Assents 

Section 36 of the Administration of Estates 
Act, 1925, provides — 

(1) A personal representative may assent to the vesting, 
ill any person who (whether by devise, bequest, devolution, 
appropriation or otherwise) may be entitled thereto, either 
beneficially or as a trustee or personal representative, of 
any estate or interest in real estate to which the testator 
or intestate was entitled or over which he exercised a 
general power of appointment by his will, including the 
statutory power to dispose of entailed interests, and which 
devolved upon the personal representative. 

(2) The assent shall operate to vest in that person the 
estate or interest to which the assent relates, and, unless a 
contrary intention appears, the assent shall relate back to 
the death of the deceased. 

(3) The statutory covenants implied by a person being 
expressed to convey as personal representative, may be ini- 
X3hed in an assent in like manner as in a conveyance by deed. 

(4) An assent to the vesting of a legal estate shall be in 
writing, signed by the personal representative, and shall 
name the person in whose favour it is given and shall operate 
to vest in that person the legal estate to which it relates : 
and an assent not in VTiting or not in favour of a named 
person shall not be efiectual to pass a legal estate. 

(5) Any person in whose favour an assent or conveyance 
of a legal estate is made by a personal representative may 
require that notice of the assent or conveyance be written 
or endorsed on or permanently annexed to the probate or 
letters of administration, at the cost of the estate of the 
deceased, and that the probate or letters of administration 
be produced, at the like cost, to prove that the notice has 
been placed thereon or annexed thereto. 
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(6) A statement in miting by a personal representative 
that he has not given or made an assent or conveyance in 
respect of a legal estate, shall, in favour of a purchaser, but 
■without prejudice to any previous disposition made in favour 
of another purchaser deriving title mediately or immediately 
under the personal representative, be sufficient evidence that 
an assent or conveyance has not been given or made in re- 
spect of the legal estate to wffiich the statement relates, un- 
less notice of a previous assent or conveyance affecting that 
estate has been placed on or aimexed to the probate or 
administration. 

conve 3 -ance b}" a personal representative of a legal 
estate to a purchaser accepted on the faith of such a state- 
ment shall (-without prejudice as aforesaid and unless notice 
of a previous assent or conversance afiectmg that estate has 
been placed on or aimexed to the probate or administration) 
operate to transfer or create the legal estate expressed to be 
conveyed in like manner as if no previous assent or convers- 
ance had been made by the personal representative. 

A personal representative making a false statement, in 
regard to any such matter, shall be liable in like maimer as if 
the statement had been contained in a statutory declaration. 

(7) An assent or conveyance by a personal representative 
in respect of a legal estate shall, in favour of a purchaser, 
unless notice of a previous assent or conveyance affecting 
that legal estate has been placed on or annexed to the 
probate or administration, be taken as sufficient evidence 
that the person in whose favour the assent or conveyance 
is given or made is the person entitled to have the legal 
estate conveyed to him, and upon the proper trusts, if any, 
but shall not otherwise prejudicially affect the claim of any 
person rightfully entitled to the estate vested or conveyed 
or any charge thereon. 

(8) A conveyance of a legal estate by a personal repre- 
sentative to a purchaser shall not be invalidated by reason 
only that the purchaser may have notice that all the debts, 
habihties, funeral, and testamentary or administration ex- 
penses, duties, and legacies of the deceased have been dis- 
charged or provided for. 

(9) An assent or conveyance given or made by a personal 
representative shall not, except m favour of a purchaser of 
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a legal estate, prejudice the right of the personal represen- 
tative or any other person to recover the estate or interest 
to which the assent or conveyance relates, or to be indem- 
nified out of such estate or interest against any duties, 
debt, or liability to which such estede or interest would have 
been subject if there had not been any assent or conveyance. 

(10) A personal representative may, as a condition of 
giving an assent or making a conveyance, require security 
for the discharge of any such duties, debt, or liability, but 
shall not be entitled to postpone the giving of an assent 
merely by reason of the subsistence of any such duties, debt 
or liability if reasonable arrangements have been made for 
dischargmg the same; and an assent may be given subject 
to any legal estate or charge by way of legal mortgage. 

(11) This section shall not operate to impose any stamp 
duty ill respect of an assent, and in this section purchaser ‘ ' 
means a purchaser for money or money’s woidli. 

(12) This section applies to assents and conveyances made 
after the commencement of this Act, whether the testator 
or intestate died before or after such commencement. 

Fobm of Vesting Assent whepwE Land Vests in a 
Beneficiary Absolutely 

[Vo/e. Where property is given to any person the executor 
will clear the death dut}" and after pa^mient of all debts, 
funeral, and testamentary expenses then vest the property in 
the person entitled by an assent in the following form.] 

I, A. B. of etc. as the Personal Representative of C. D, late 
of etc. who died on the day of 19 and 

Probate of whose Will was granted to me on the 
day of 19 by the Probate Registry 

do this day of 19 as personal repre- 

sentative hereby assent to the vesting in E. F. of etc. of ALL 
THAT (describe the property) for an estate in fee simple (or, 
if the property is leasehold, state ^‘for all the estate and interest 
therein of the said C. D. at the time of his death") AND I hereby 
acknowledge the right of the said E.F. to the production of the 
said Probate and to delivery of copies thereof. 

AS WITNESS my hand the day and year above written. 

(This document needs no stamp duty.) 
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In the case of an intestacy a similar assent will 
be given by the administrator referring to “Letters 
of Admuiistration ” instead of “Probate of the 
WiU.” 

Foem of Assent in the Case of Settled Land 

1. WE, A. B. of etc. and C. D. of etc. as the Personal Repre- 
sentatives of E. F. late of etc. who died on the day of 

19 and Probate of whose Will limited to settled 
land was granted to us on the day of 19 

by the Probate Registry hereby as personal rex3re- 

sentatives assent to the vesting in G. H. of etc. of ALL THAT 
etc. for an estate in fee simple (or, if leasehold, ‘Tor all the 
estate and interest therein of the said E. F. at the time of his 
death '9 AND we hereby acknowledge the right of the said 
G. H. to production of the said Probate and to delivery of 
copies thereof. 

2. The premises are vested in the said G. H. upon the trusts 
declared of and concerning the same by a settlement dated etc. 
and made between etc. 

3. WE the said A. B. and C. D. are the trustees of the 
Settlement for the purposes of the Settled Land Act, 1925. 

4. The power of appointing new Trustees of the settlement ^ 
is vested in the said G. H. during his life (If this is not so : 
“The statutory power of appointing trustees apphes to the 
settlement”). 

AS WITNESS our hands the day and year above written. 

(This document requires no stamp duty.) 



PART II 

PERSONAL PROPERTY AND GENERAL 
TRUST LAW 


CHAPTER XIII 

PERSONALTY SETTLEMENTS 

The kinds of trusts wliich it is now proposed to 
consider are those arising under a settlement made 
in contemplation of marriage, those arising under 
wills, and those which arise under the law of 
uitestacy. It will be noticed that a settlement is 
usually and properly made in contemplation of 
marriage because if the marriage first took place, 
the settlement would be regarded as a volimtary 
settlement, that is, a settlement in the nature of 
a Deed of Gift and without adequate consideration. 
In the eyes of the law marriage is considered as 
“ valuable consideration” in the same light as the 
payment of pm'chase money on a sale is valuable 
consideration. A voluntary settlement is hable to 
be upset by the Bankruptcy Laws, and it also 
renders the deed hable to stamp duty at the rate 
of £1 per cent instead of 5s. per cent. 

The settlement is effected by transferring securi- 
ties into the names of named persons who are 
termed the “trustees” or by the payment over of a 
sum of money to be invested by those trustees. 
Sometimes a policy of assurance on the life of the 

gio 95 
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settlor is assigned to the trustees in which case the 
settlor enters into a covenant to keep up the pohcy. 
The settlement may also contain an assignment 
of the settlor’s reversionary interest in property, 
and it may also contain provisions for the inclusion 
of property to be subsequently acqiured by the 
proposed tvife. 

Whenever securities are transferred or a sum of 
money is handed over for investment the trustees 
must satisfy themselves that the securities trans- 
ferred to them or those in which the money is 
invested by them come within the range of hivest- 
ments authorised by the settlement, or if the settle- 
ment does not contain any directions on this point 
they should see that the investments come within 
the range of those authorised by the Trustee Act, 
1926. A schedule of the investments authorised by 
this Act is set out in Appendix C. 

Having regard to the extensive nature of this 
schedule it is becoming less xisual for a settlement 
to contain any lengthy investment clause. "iWiere 
the settlor is, however, a commercial man or has 
any great mterest in any industrial concern it may 
be that he will vish the trust funds to be invested 
in that industrjy and in that case there shoidd be 
a power inserted m the settlement enabling the 
trustees to retam any such property or invest- 
ments, or to mvest in the stocks and shares of such 
industry, notwithstanding the fact that they are 
not authorised trustee investments. 

It is provided by Sections 3 and 4 of the Trustee 
Act, 1925, that the powers of investment shall be 
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exercised according to the discretion of the trustees, 
and also that a trustee shall not be held lialjle for 
a breach of trust by reason only of his continuing 
to hold an investment which has ceased to be an 
investment authorised by the trust deed or by the 
general law. It has been suggested that the word 
“only” implies an obhgation on the part of a 
trustee to “keep an eye” on the trust investments. 
Where these are numerous it is a custom vith some 
trustees to have a periodical report on them by 
some stockbroker. This can generally be done at 
a small fee especially in cases where there is an 
understanding that any variation of securities will 
be entrusted to such stockbroker. 

It may be a httle difficult at times for a trustee 
to determine exactly whether a particular security 
comes within the scope of the authorised trust 
mvestments, but the stock lists issued by stock- 
brokers usually indicate by some distinguisliing 
mark those which are trust securities, and the 
stockbroker or the trustees’ banker would always 
advise on any point of doubt. 

Until the Trustee Act, 1925, a trustee was by 
law forbidden to invest m any securities payable 
to bearer, and these securities were also generally 
expressly forbidden in a settlement. But a trustee 
may now, in the absence of any direction to the 
contrary in his trust deed, invest in any such secur- 
ities if they otherwise come within the description 
of authorised trust investments, and provided the 
securities are lodged for safe custody and collection 
of income with a banker. In such a case the trustee 
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is not liable for any loss, and if the banlcer makes 
a charge for the safe custody — which is seldom 
done when the account is kept at the bank — the 
trustee may pay the charge out of income. (See 
Trustee Act, 1925, Section 7.) 

In making his investments the trustee must act 
fairly and impartially. He should not prejudice 
the tenant for life by unduly and unreasonably 
selhng an investment just before a dividend 
accrues due, nor, on the other hand, should he make 
it a habit of buying new stocks just before a dividend 
is declared so as to enhance the income of the tenant 
for life, at the expense of the trust estate. It should 
be mentioned that although a dividend or interest 
has nearly accrued due at the date of purchase the 
whole of such dividend or iuterest must be regarded 
as income, and go to the tenant for life and, on the 
other hand, if a sale is made at a time when the 
dividend or interest is about to be declared all the 
proceeds must be regarded as capital, and the 
tenant for Hfe will not be entitled to any propor- 
tion for income. 

By Section 11 of the Trustee Act, 1926, trustees 
are empowered to apply capital money in payment 
of calls on shares subject to the trust, and this 
section also provides that a trustee, pending the 
negotiation and preparation of any mortgage or 
charge, or during any other time while an invest- 
ment is being sought, may pay any trust money 
into a bank to a deposit or other account, but 
all interest, if any, payable in respect thereof must 
be apphed as income. 
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The subject of investments on mortgage is dealt 
vuth under a separate heading (see page 104). 

The trusts of a marriage settlement are usually, 
in the first place, to hold the trust funds in trust 
for the settlor until the marriage so as to provide 
for the possible contingency of the marriage not 
taking place. The usual trusts are then, as to the 
propert}' settled by the husband, upon trust to 
pay the income to him during his life, and, as to 
the property settled by or on behalf of the vife, 
upon trust to pay the income to her during her fife 
“without power of anticipation.” On the death of 
either spouse there is usually a trust to pay the 
income to the survivor during his or her life. 

It may sometimes be thought desirable to pro- 
tect the life interests thus conferred against unde- 
sirable alienation by the beneficiary, and this can 
be done by creating a “protective trust” (see 
page 108). 

The settlement then goes on to state what is to 
become of the settled property after the death of 
both contracting parties. This is usually pro\'ided 
by a trust that on the death of the survivor of the 
husband and wife the trust funds are to be held in 
trust for the child or children of the marriage at 
such age or time ages or times not earlier than the 
age of 21 years, or, in the case of females, the time 
of marriage, and in such shares (if more than one 
child) as the husband and wife shall by any deed or 
deeds jointly appoint or as the survivor shall by 
deed or by will or codicil appoint, and in default of 
any such appointment then in trust for the children 



100 TRrSTS, TRUSTEES, AND TRUST ACCOUNTS 


of the marriage in equal shares, sons to take at 21 
and daughters at 21 or on marriage under that age. 
There is also usually a provision requiring children 
to bring into hotchpot anj’ shares appointed to 
them. (See page 113 as to ‘‘Hotchpot”.) 

If there are no children of the marriage it is 
usually provided that the property settled by the 
husband shah, revert to him absolutely, and that 
the property settled bj- the wife shall be held in 
trust for her absolutelj* or, alternatively, upon 
such trusts as she shall during coverture by deed 
or will appoint, and in default, upon trust for her 
absolutely if she shall survive her husband, but if 
she should die before him, then, subject to the 
husband’s life interest, upon tr\ist for the person 
or persons who, imder the statutes for the distri- 
bution of the estates of intestates, woiild, on her 
decease, have been entitled thereto if she had died 
possessed thereof intestate, and without leaving 
a liusband or issue surviving, such persons, if more 
than one, to take as tenants in common in the 
shares appointed by the statutes relating to the 
distribution of the estates of mtestates. This 
variation m the trusts of the wife’s property is to 
prevent it accruing to the husband’s estate, but in 
view of the altered law of mtestacy in consequence 
of which the husband’s right of succession has 
been cut doun, it wiU now probably be more usual 
to give the reversion to the vife, as in the case 
of the husband, absolutely. 

The power of appointment given to a husband 
and wife in a marriage settlement is a very useful 
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weapon for protecting the interests of the issue 
of the marriage. It acts as a preventative to the 
temptation which sometimes exists to sell the 
reversionary interest at an inadequate price to 
gratify some immediate desire, for whilst the power 
remains over the fund no child is absolutely sure of 
any share or interest hi the trust funds and is, 
therefore, unable to offer a satisfactory title to a 
would-be purchaser or mortgagee. The power is 
also useful in cases where it is desired to assist any 
particular child needing more help than others, 
for it enables the parents to appoint to such child 
a larger share hi the trust funds. Under such a 
power even the whole of the property could be 
appointed to one child only. 

Section 158 of the Law of Property Act, 1925, 
has provided that any appointment, whether made 
before or after the Act, under a power to appohit 
any property among two or more persons shall not 
be hivahd on the ground that {a) an unsubstantial, 
illusory or nominal share onl}’ is appohited to or 
left unappohited to devolve upon any one or more 
of the objects of the power, or (6) any object of 
the power is thereby altogether excluded; but 
every such appointment shall be vahd notwith- 
standing any one or more of the objects is not 
thereby, or in default of appointment, to take any 
share in the property. There may, however, be 
provisions inserted in the settlement to nuUif}^ or 
modify this statutory provision and to ensure that 
aU the objects are to receive some portion of the 
trust funcls. 
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This powei' of appointment is termed a “ special 
power” to distingnish it from a “general” power, 
that is, a poAver to appoint to anyone (such as is 
often contained in a settlement), in default of issue 
of the marriage, and to provide for the ultimate 
destination of the trust funds. A general power 
is practically equivalent to actual omiership, for 
if a person has such a power wliich is immediately 
exereisahle he or she may appoint the property 
to himself or herself and request the trustees to 
transfer it to him or her. 

It is important to distinguish between the two 
kinds of powers, because of the operation of the 
rule against perpetuities. This rule is that every 
limitation of property is void by which the 
vesting of an estate in fee simple in the case 
of freehold property, or an absolute interest in 
the case of personal properry, is, or may pos- 
sibly be, postponed for a longer period than 
that compi’ised by a life or lives in being at 
the date when the limitation comes into opera- 
tion, and twenty-one years afterAvards, provided 
that the propertA’ may then vest in a child en 
ventre sa mere. 

In the case of a “special” power of appointment 
the time allowed by the rule runs from the creation 
of the power, that is to say, in the case of a settle- 
ment, the date of the settlement. Consequently 
the person exercising a special power must do it 
in such a way as the settlor hims elf or herself 
could have done at the time when the settlement 
was executed. 
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The reason is'hy real property may he held under 
a settlement for a longer period and not be affected 
by the rule is that a tenant in tail on attaining the 
age of 21 can always end a settlement by the'^exe- 
cution of a disentailing deed. 



CHAPTER XIV 

DTVESTMEXTS ON MORTGAGE 

In lending money on mortgage of freehold property 
a valuer’s report should always be obtained. In 
the absence of any enlarged power conferred on 
them by the trust deed trustees must not lend on 
leasehold property unless there is at least 200 years 
to run, and provided the rent reserved is also not 
greater than one shilling, and that there is no right 
of redemption or condition for re-entry except for 
non-pajunent of rent. A trustee may invest on 
any charge or upon mortgage of anj’ charge made 
under the Improvement of Land Act, 1864 (see 
Section 5 (1) of the Trustee Act, 1925.) 

A trustee must not lend on personal security 
unless authorised to do so by his trust deed, nor 
must he lend on second mortgage because of the 
possibility of foreclosure proceedings by the first 
mortgagee’-; nor must he lend on a contributory 
mortgage as he could not call in the mortgage if 
the other contributories did not agree.^ A trustee 
may, however, lend on a submortgage as he would 
then be practically in the same position as a first 
mortgagee. 

The following conditions must be observed when 
advancing trust funds on mortgage — 

^ Morns v. Wright (1S52), 14 Beav. SS; Lockhart v. Reillu (1S57), 
I De G. and J. 476. 

“ Webb V. Jonas \1SSS), 39 Ch. D. 660; JRe Massingberd; Clark w 
Trelawneg (ISOOl, 63 L.T. 296; Stokes v. Prance, [1898] 1 Ch. 212. 

104 



INVESTMENTS ON MORTGAGE 


105 


1. There must he a report as to value by a prac- 
tical surveyor or valuer instructed and employed 
independently of the ovmer of the property. 

2. The advance must not exceed two-thirds of 
the value as stated in the report. 

3. It must be shown that the loan was made 
under the advice of the surveyor or valuer named 
in the report. 

To comply vith these conditions the report 
should be somewhat in the foUowmg form — 

Date 

To Messrs. A. B. of etc. and C. D. of etc. the trustees of etc. 
Gentlemen, 

I hereby certify that I have on your instructions ins^jected 
the property known as Whiteacre which consists of (here 
may follow any description and remarks the Surveyor may 
think desirable). 

I value the said property in the sum of £.5,000 and I con- 
sider the property forms a good trustee investment for the 
sum of £3,000. 

[This report is given on the xmderstanding that the prop- 
erty is freehold and has a good marketable title and that 
there are no unusual restrictions or conditions affecting the 
same]. 

Yours faithfully. 

Surveyor and Valuer. 

It is stipulated that the surveyor or valuer need 
not carry on business m the locahty where the 
property is situate, but there are obvious advant- 
ages in employing one with local knowledge. 

Mortgages are frequently preferred, because if 
precaution is taken to obtain a good valuation 
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which shows a reliable margin the trust fund escapes 
the fluctuations of the Stock Exchange and all the 
costs and expenses of a mortgage (including the 
Taluer’s fee) are home by the borrower. 

Section 9 of the Trustee Act provides that if a 
trustee improperly advances trust money on a 
mortgage security which would at the time of 
investment be a proper investment in all respects 
for a smaller sum than is actually advanced thereon 
the seeiuitv^ shall be deemed an authorised invest- 
ment for such smaller sum, and the trustee shall 
only be hable to make good the sum advanced in 
excess thereof, with interest. 

Under Section 10 of the same Act a trustee may 
agree that money may remain on mortgage for a 
period not exceeding seven years, provided interest 
is paid vithin thirty days of the date appointed 
for payment, and there is no breach of any of the 
mortgage covenants. It is also provided that on 
a sale by trustees or a tenant for hfe of any of the 
trust property ic may be subject to a condition 
that any part of the piuchase money, not exceed- 
ing two-thirds thereof, may remam on mortgage 
and in this case the trustees may dispense with a 
report and valuation. Such a mortgage must be 
secured by a legal charge by waj* of mortgage or 
a mortgage by demise, and must contain a cove- 
nant by the mortgagor to keep any buildings on 
the property insured to the full value thereof. 

By virtue of Section 13 (1) (xviii) of the Settled 
Land Act, 1925, where land is being laid out for 
building purposes, capital money may be used in 
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financing any person who may have agreed to take 
a lease or grant for building purposes of the settled 
land, or any part thereof, by making advances to 
him in the usual mamier on the secmity of an equit- 
able mortgage of his building agreement. 



CHAPTER XV 

PROTECTB^E TRUSTS 


Section 33 of tlie Trustee Act, 1925, which creates 
protective trusts, apphes to settlements commg 
into operation on or after the 1st January, 1926, 
and may be subject to variation by the terms of 
the trust deed. The effect is that where the income 
of property, or an annuity or other periodical pay- 
ment, is directed to be held on protective trusts 
for a beneficiary for the period of his life or any less 
period, then during that period the trust will be 
for the beneficiary until he does, or attempts to do, 
or suffers any act or thmg, or until some event 
happens, whereby he would be deprived of the 
income or any part thereof; and from that time 
the income is to be held by the trustees upon trust 
to apply the same for the maintenance or support 
or otherwise for the benefit of all or any one or 
more exclusively of the foUowuig persons, viz. the 
beneficiary and his or her wife or husband (if any) 
and his or her children or remoter issue (if any) ; 
but if there is no husband, wife, or children, then 
upon trust for the beneficiary and the person who 
becomes entitled on his or her death or other 
the end of the trust period, as the trustees in 
their absolute discretion, without being hable to 
account for the exercise of such discretion, thmk 
fit. 

But nothing m this section is to vahdate any 

lOS 
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trust wilich would, if contained in the instrument 
creating the trust, he liable to be set aside. 

The main object of this is, presumably, to pre- 
vent any fraud against the bankruptcy laws. It 
has been held that a man cannot settle his own 
property so as to take an interest determinable on 
banla-uptcy ^ unless the property comes from some 
other person (includhig his wife).- To make such 
a provision the first Hfe interest must be given to 
the wife or there must be a discretionary trust. 
A man may settle his property in such a way that 
his interest may determine on alienation, but the 
mterest of the man must then cease, and some 
provision must be made for the payment of the 
income during the rest of his life.® When a life 
interest in a man’s property is settled on himself 
until his bankruptcy, if he become bankrapt thehfe 
interest vests in his trustee hr bankruptcy without 
fail. 

It has been held that a covenant to settle after- 
acc^uned property does not affect the case of a, 
protected life mterest, as if the covenantor had to 
transfer the interest to trustees the effect of the 
covenant would be to destroy the mterest and 
there would be nothing to transfer.'^ 

Where a testator, in exercise of a power of 
appomtment among his children and issue con- 
ferred on liim by his marriage settlement (made in 

^ Higginbotham v. Hohne (1811), 19 Ves, 88. 

- Ex parte Cook (1803), S Yes. 353. 

^ Brooke v. Pearson (1859), 27 Beav. ISl ; Re PerkinSy [1912] W.N. 
99. 

^ Re Smith ; Franklin v. Smith, [1928] Ch. 10. 



110 TRUSTS, TRUSTEES, AND TRUST ACCOUNTS 

1884), directed the trustees to hold the income on 
protective trusts for the benefit of his son, born 
after 1884, and subject thereto on trust for the 
son’s daughter, it was held that the appointment 
did not create a perpetuity, but that the wife not 
being an object of the power the protective trusts 
must be eliminated^ 

^ Re Boulton s Settlement Trust ; Stewart v. Boulton, [192S] Ch. 703. 
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POWERS OP ADVANCEMENT 

Section 32 of the Trustee Act, 1925, confers on 
trustees a power to advance capital. These are the 
conditions : The advancement may be of any part 
not exceeding one-half of the total amount of the 
presumptive or vested share of the beneficiary 
and for the advancement or benefit of such bene- 
ficiary, and may be made in such manner as the 
trustees in their absolute discretion think fit. The 
power is not confined to cases of infants or 
minors. If the beneficiary is only entitled to a 
share of the total fund, he must account for any 
such advances made to him when the fund is dis- 
tributed. The power is apphcable notwithstandiug 
that there may be a power of appointment over the 
property, and although it is possible there may be 
an increase in the number of persons to share 
ultimately in the trust funds. 

If the property is subject to any prior life or 
other interest, the consent in writing of the person 
enjoying such prior interest must be obtained. 

The power does not extend to property subject 
to the Settled Land Act — ^i.e. held on strict settle- 
ment — but only to property held on trust for sale 
and, of course, personal property. 

The power is applicable only in the case of trusts 
which came into operation on or after the 1st 
January, 1926, and in the case of these trusts it 

gio 111 
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will be implied, unless tliere is a contrary intention 
or a negation of the power expressed in the settle- 
ment or trust deed. 

Trustees of a \^ill holditrg land upon trust for 
sale where the proceeds of sale are not subject to 
any trust for reconversion under the will (i.e. where 
there is no trust to purchase land vdth such pro- 
ceeds) are entitled to exercise tliis power of advance- 
ment in favour of a remainderman, subject to the 
consent of the tenant for hfe, whose life interest 
is protected against assignment.^ 

^ JRe Sti?7ipsons Trusts ; Stimpson v. Stimpson, [1931] 2 Ch. 77* 



CHAPTER XVII 

HOTCHPOT 

A TRUSTEE must always consult the settlement or 
will constituting the trust to see whether it contains 
any provision that any advances made to a bene- 
ficiary are accountable for by him on the division 
of the trust fund. It is frequently expressed in 
words similar to these: “Provided always that no 
child to whom any share shall be appointed shall 
take any share in the unappointed part of the trust 
funds without bringing the share or shares ap- 
pointed to him or her into hotchpot and accounting 
for the same accordingly.” Such a provision must 
be expressed; it will not be implied in a settle- 
ment. ^ 

The question of hotchpot, however, arises in the 
case of an intestacy, whether it be a total intestacy 
or a partial intestacy. In the case of a total in- 
testacy, Section 47 (1) (iii) of the Administration of 
Estates Act, 1925, provides — 

Where the property held on the statutory trusts for issue 
is divisible into shares, then any money or property which, 
by way of advancement or on the marriage of a child of the 
intestate, has been paid to such child by the intestate or 
settled by the intestate for the benefit of such child (includ- 
ing any life or less interest and including property cove- 
nanted to be paid or settled) shall, subject to any contrary 
intention expressed or appearing from the circumstances 
of the case, be taken as being so paid or settled in or towards 
satisfaction of the share of such child or the share which 

1 Re Alfreton (1S83), 52 L.J. 745; Re Bacon (1889), 42 Ch. D. 669. 
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such child would have taken if living at the death of the 
intestate, and shall be brought into account, at a valuation 
(the value to be reckoned as at the death of the intestate), 
in accordance with the requirements of the personal repre- 
sentatives. 

In the case of a partial intestacy, Section 49 (a) 
of the same Act provides that subject to any pro- 
vision expressed in the vill of the deceased — 

The requirements as to bringing property into account 
shall apply to any beneficial interests acquired by any issue 
of the deceased under the will of the deceased, but not to 
beneficial interests so acquired by any other persons. 

It is to be noticed that in the case of total intest- 
acy the advances to be accounted for are those 
made to any “child,” but in the case of partial 
intestacy the word “issue” is used. 

Where under a tvill the issue of a deceased child 
take the share of their deceased parent it seems to 
be rather unsettled as to whether such issue are 
hable to bring into account any advances made to 
their parent by the testator.^ It has, however, 
recently been decided that a debt owing to a testa- 
tor’s estate from his deceased child cannot be 
deducted against any share passing to the issue of 
such deceased child.^ 

^ Ee Scott, [1903] 1 Ch. 1 ; Re Binns ; Public Trustee v. Ingle, [1929] 
1 Ch. 677: Rose v. Rogers (1870)/ 39 L.J. Ch. 791; Hewitt v. Jardine 
(1872), 14 Eq. 1467. 

® Re Bums ; Public Trustee v, Ingle, [1929] 1 Ch. 677. 



CHAPTER XVIII 

MArNTENAJsrOB 


By Section 31 of the Trustee Act, 1925, the la%y as 
to the advancement of income for maintenance has 
been considerably modified and enlarged, but this 
is only to take effect in the case of trusts coming 
into existence on or after the 1st Januarj’^, 1926. 
Section 43 of the Conveyancing Act, 1881, applies 
to trusts which existed before that date. Under 
either section, in the absence of any contrary direc- 
tion in the trust instrument, trustees holding 
property in trust for an infant, can, at their sole 
discretion, pay or apply the whole or anj^ part of 
the mcome to the parent or guardian or otherwise 
apply it for the maintenance, education or benefit 
of the infant, whether or not there is aiw other 
fund available for the purpose or anyone by law 
bound to provide for the infant. The earlier law 
apphes to contingent interests only if the contin- 
gency is the attainment of the age of 21 years or 
the occurrence of some event before, but the new 
law extends to any property held in trust for any 
person for any interest whatsoever, whether vested 
or contingent. It is not limited to infancy or a 
minority. 

Other conditions attached by the new law are 
that, if the infant attains majority, even though 
his interest may not then vest, the trustees shall 
thenceforth pay the income to him until he attains 
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a vested interest or dies, or until failure of his 
interest. The power is to apply in the case of a 
contingent interest only if the trust carries the 
intermediate income, hut it \\ill apply to a future 
or contingent legacy by a parent or one in loco 
parentis to the legatee if and for such period as 
under the general law the legacy would carry 
interest, and such interest is to be at the rate of 
5 per cent if the income is sufficient. 

With regard to the general law above referred 
to the following cases have been decided — 

Be Dickson ; Hill v. (rra7it (1885), 29 Oh. D. 331 ; Re 
Eyre, [1917] 1 Ch. 351 — ^Income under Section 43 of the 
Conveyancmg Act, 1881, cannot be used for maintenance 
unless, should the contingency happen, the intermediate 
income ^ill go with the capital. 

Re Boulter, [1918] 2 Ch. 40 — It is not necessary that the 
infant should be absolutely entitled to the arrears of income 
on attaining 21. The section appHes even though he only 
has a contingent life interest, provided the income will vest 
with the capital. 

Re Halford, [1894] 3 Ch. 30 — The section appHes w^here 
property is limited to a class on attaining 21, and, in the 
case of personalty, even though some member of the class 
may have attained 21 ; so income derived from the shares 
of children still under age can be applied for their main- 
tenance and does not belong to the one who has attained 21 . 

Re Averill', Salisbury v. Buckle, [1898] 1 Ch. 523; Re 
Stevens, [1915] 1 Ch. 429 — ^Where realty is devised to a class 
contingently on attahiing 21, the whole interest vests in the 
first devisee who attains that age and he takes the whole of 
the income until another share vests. 

There are also other conditions affecting this 
power which did not appear in the earher Act. 
Section 31 of the Trustee Act, 1925, says the ad- 
vance may be made of the whole or such part 
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“as may, in all the circumstances, be reasonable.” 
And iu the exercise of their discretion the trustees 
are bidden to have regard to the age of the infant 
and his requirements, and generally to the circum- 
stances of the case, and, in particular, to what 
other income, if any, is apphcable for the same 
pmposes ; and where trustees have notice that the 
income of more than one fund is applicable for 
those purposes, then, so far as practicable, unless 
the entire income of the funds is paid and apphed, 
or the Court otherwise directs, a proportionate 
part only of the income of each fund shall be so 
paid or apphed. 

The primary object of this is, no doubt, that 
where the gift is from a person other than one in 
loco parentis, such person may not escape Ms legal 
habihty ; and, w'here there are several funds, that 
one contingent remainderman may not be unduly 
prejudiced in the event of Ms succeeding to the 
fund where aU the income has been so apphed, 
w'hhst another might get his fund with the accu- 
mulated income which had not been so apphed. 

Dining an infancy, the trustees are to accu- 
mulate any income not advanced at compound 
interest by investing it and the resulting income 
in authorised investments. 

Any accumulations of income may be apphed as 
income for the current year. 

When the person who had a vested interest dur- 
ing infancy, or unth marriage, in the income, attains 
21 years of age or marries, or when, on attaining 
that age or marrying after that age, such person 
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becomes entitled to the property itself in fee simple 
or absolutely or for an entailed interest, the trustees 
must hold the accumulations in trust for such 
person absolutely, but without prejudice to any 
settlement made by him. After marriage, the 
receipt of an infant will be a good discharge for the 
same. 

In any other case the trustees shall, notwith- 
standing that such person had a vested interest in 
such income, hold the accumulations as an accre- 
tion to the capital of the property from which 
such accretions arose, and if such property is 
settled land, such accretions must be regarded 
as capital money arising under the Settled Land 
Act. 

In Re Maber ; Ward v. Maher, [1928] Ch. 88, 
w'here income of residuary personalty had been 
directed to be accumulated for twenty-one years 
after the testator’s death for the benefit of the 
children of A who should attanr 21, and where A 
had two children bom within the twenty-one 
years, a question arose as to whether there was an 
intestacy from the end of the twenty-one years as 
regards income not applied for maintenance of 
infant children, and it was held there was no 
intestacy if one of the children eventually attains 
21, as by Section 165 of the Law of Property Act, 
1925, the years of minority accumulation are not 
to be counted in the twenty-one year period allowed 
for accumulation. 

In Re Raine ; Tyerman v. Stansfield, [1929] 
1 Ch. 716 it was held that a pecuniary legacy 
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bequeathed to an infant contingently on his attam- 
iag 21 does not carry the intermediate income 
uidess the testator is in loco parentis to the infant 
and there is no direction to appropriate funds for 
payment of the legacy, and no indication of an 
intention that the income is to be used for main- 
tenance. Section 175 of the Law of Property Act, 
1925, does not apply to such a legacy nor Section 
31 of the Trustee Act, 1925. 



CHAPTER XIX 

APPOINTMENTS OP NEW TRUSTEES 

Before proceeding with, the appointment of new 
trustees the mtII or settlement should always be 
referred to, as it frequently names the persons who 
are to have the power of appointing trustees, and 
any appointment made contrary to any direction 
of such Mill or settlement w'ould be invalid, with the 
result that any persons dealing with the trustees 
purported to be so appointed would not be able 
to get a valid discharge for any money paid to them 
or to obtain a good title from them. 

The appointment of trustees is governed by 
Sections 34 to 40 of the Trustee Act, 1925, and by 
Section 65 of the same Act it is provided that aU 
the powers and provisions contained in the Act with 
reference to the appointment of new trustees apply 
to and include trustees for the purposes of the 
Settled Land x4.ct, 1925. 

Section 34 of the Act provides that where at the 
commencement of the Act there were more than 
four trustees of a settlement of land no new trustee 
shall be capable of being appointed until the num- 
ber of trustees is reduced to less than four, and 
that the number shall not be increased beyond 
four. If, however, more than four trustees are 
named in the settlement the first four alone shall 
be the trustees, and the other persons named shall 
not be trustees imless appointed on the occurrence 
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of a vacancy. This provision, however, does not 
apply to land vested in trustees for charitable, 
ecclesiastical, or pubhc purposes. 

Section 36 of the Act provides that where a 
trustee, either original or substituted, and whether 
appointed by the Court or otherwise, is dead, 
remains out of the United Kmgdom for more than 
twelve months, or desires to be discharged from 
all or any of the trusts or powers reposed in or 
conferred on him, or refuses, or is unfit to act 
therein, or is an nifant, then: 

(а) the person or persons named for the pur- 
pose of appointing new trustees by the instru- 
ment, if any, creating the trust, or, 

(б) if there is no such person, or no such person 
able and willing to act, then the surviving or 
continuing trustees or trustee 

may by writing appoint one or more other persons 
(whether or not being the persons exercising the 
power) to be the trustee or trustees in the place of 
the trustee so deceased, remaining out of the 
United Kingdom, desiring to be discharged, re- 
fusing or being unfit, or being incapable or being 
an infant as aforesaid. 

A sole or last surviving executor intending to 
renounce shall have and shah, be deemed always 
to have had power at any time before renouncing 
Probate to exercise the power of appointment 
given by Section 36 or by any similar enactment, 
if willing to act for that purpose and without 
thereby accepting the office of executor. 

Additional trustees may be appointed at any 
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time, although no vacancy has occurred, provided 
the number does not exceed four. 

The section also apphes in the case of a trustee 
nommated in a wiU. who dies before the testator 
and the provisions of the section relating to a con- 
tinuing trustee include a refusing or retiring trustee 
if willing to act in the execution of the provisions 
of the Act. 

A trustee cannot retire without appointing a 
fresh trustee if by reason of his retirement there 
would be a single trustee, unless such single trustee 
be a Trust Corporation. 

On the appointment of a new trustee, or in case 
of a Deeji of -Retirement, there viU alwaj^s (unless 
expressly excluded) be an implied vesting declara- 
tion in respect of the trust property. This, how- 
ever, wdl not be effectual to pass the legal estate 
in any mortgage property, which must be effected 
by a transfer of the mortgage in like manner as aU 
stocks and shares representing the trust funds 
wiU. have to be transferred by the usual forms of 
transfer apphcable to such stocks and shares. 

In the case of leasehold property, where the lease 
provides for a Hcence to assign, it 'noil be neces- 
sary' to obtain such a licence on the appointment 
of a new trustee. 

Where the settlement is effected by two deeds, 
as is the proper way, one being a conveyance of 
property on trust for sale and the other being a 
deed declaring the trusts upon which the proceeds 
are to be held, the same trustees must be appointed 
for both deeds, and the appointments must be by 
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separate deeds, and a memorandum of the deed of 
appointment must be endorsed on the conveyance 
on trust for sale. In the case of settled property 
a memorandum of the names and addresses of the 
persons who are for the time being trustees for the 
purposes of the Settled Land Act, 1925, must be 
endorsed on or annexed to the principal vesting 
deed, and simultaneously therewith a deed of 
declaration as to the present trustees must be 
prepared. (See Form No. 8 in Appendix E.) 

In addition to the appointment of trustees dealt 
vith in the Trustee Act, there are provisions made 
for the appointment of trustees for the purposes of 
certain of the transitional provisions of the 1925 
legislation, which are as follows — 

1. Where an infant was beneficially entitled to 
a legal estate on the 1st January, 1926, and there 
were no trustees and no persons having power 
under the settlement (if any) under which the 
interest was derived to appoint trustees, the pa- 
rents, or, failing them, the guardians of the infant 
may appoint trustees to displace the Public Trustee 
in whom the legal estate vested (Settled Land Act, 
1925, Second Schedule, paragraph 3). 

2. Where property was vested in an infant as 
sole personal representative, trustee or mortgagee, 
there is a like power to appoint trustees under the 
Law of Property Act, 1925, First Schedule, Part 
III, para. 3. 

3. Where property was vested in several persons, 
one being an infant, if there should be only one 
other person of full age, the parents or guardians 
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may appoint another trustee under Part III paras. 
2 and 4 of the First Schedule to the last mentioned 
Act. 

4. Where property was vested in more than four 
beneficial owners, or any undivided share was 
mortgaged or the subject of a settlement, the 
owners of more than one half of the entirety of the 
property may {-with the consent of any mortgagee 
of such owners’ shares) appoint two or more trustees 
to displace the Pubhc Trustee in whom the legal 
estate vested bj' the Law of Property Act, 1925. 
Trustees or other persons in a fiduciary capacity are 
included in the term “owmers” for this purpose.^ 
As there is no direct reference to Section 36 of 
the Trustee Act in the case of appointments made 
imder the Law of Property Act some doubt has been 
expressed as to whether the appointors can make 
self- appointments as is permitted by the Trustee 
Act. This, however, has been commonly done, and 
there seems no valid reason for doubting the legality 
of such a course. 

There is also a power to appoint trustees con- 
ferred on personal representatives by Section 42 (1) 
of the Administration of Estates Act, 1925, which 
reads as follows — 

Where an infant, is absolutely entitled under the ■will or 
on the intestacy of a person dying before or after the com- 
mencement of this Act (in this subsection called “the 
deceased ■') to a de'rise or legacy, or to the residue of the 
estate of the deceased, or any share therein, and such de'vise, 
legacy, residue, or share is not xmder the "s^l, if any, of the 

1 Darlington v. Darlington, [1926] W.N. 192; Cliff and English 
Eleetric Co.'s Contract Re, [1927] 2 Ch. 94. 
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deceased devised or bequeathed to trustees for the infant, the 
personal representatives of the deceased may appoint a trust 
corporation or two or more individuals, not exceeding four 
(whether or not including the personal representatives or 
one or more of the personal representatives), to be the 
trustee or trustees of such devise, legacy, residue or share 
for the infant, and to be trustees of any land devised or any 
land being or forming part of such residue or share for the 
purposes of the Settled Land Act, 1925, and of the statutory 
provisions relating to the management of land during a 
minority, and may execute or do any assurance or thing 
requisite for vesting such devise, legacy, residue or share in 
the trustee or trustees so appointed. 

On such appointment the personal representatives, as 
such, shall be discharged from all further liability in respect 
of such devise, legacy, residue, or share, and the same may 
be retained in its existing condition or state of investment, 
or may be converted into money, and such money may be 
invested in any authorised investment. 

On this section, in a case where an intestate died 
m 1926 leaving a widow and two children it was 
held that the section did not apply because the 
widow had a life interest in half the estate, and 
because the children were only contingently en- 
titled on attaining 21, or marrjdng. Therefore in 
that case after completmg their administrative 
duties the trustees should assent to the estate 
vesting in themselves as trustees.^ 
hi any^ case where the Public Trustee has been 
requested to act, and has accepted a trust, no new 
trustees can be appointed without his consent, 
except by order of the Court. "When new trustees 
are appointed in the place of the Pubhc Trustee 
before he has accepted a trust, the legal estate will 
by statute be divested from the Public Trustee 

^ Be Yerburgh ; Yerhurgh v. Yerhurgh, [1928] W.N. 208. 



126 TRUSTS, TRUSTEES, ARE TRUST ACCOURTS 

and vested in the trustees so appointed (Law of 
Property Act, 1925, First Schedule, Part III, para. 
3 (i); Part IV para. 1 (3) (iv), and (4), (iii), (iv)). 

Section 18 of the Trustee Act, 1925, provides 
that where a trust or power is given to or imposed 
on several trustees the same may be exercised by 
the survivors or smvivor, and, until the appoint- 
ment of new trustees, the personal representatives 
of a sole trustee or of the last surviving or continu- 
ing trustee shall be capable of exercising any such 
trust or power. This is, however, vdthout prejudice 
to the requirements of the Act that two trustees 
must act on a sale, etc., and a personal represen- 
tative does not include an executor who has 
renounced or has not proved the wiU. 

Provisions are also made by the Trustee Act, 
1925, for the appointment of new or additional 
trustees by the Court “whenever it is expedient 
to appoint a new trustee or new trustees, and it is 
found inexpedient, difficult, or impracticable so 
to do vithout the assistance of the Court.” Li 
addition, the Court can make an order appointing 
a new trustee in substitution for a trustee who is 
convicted of felony, or is a Imiatic, or a defective, 
or is a bankrupt, or a corporation which is in hqui- 
dation or has been dissolved. The Chancery Court, 
however, has no power to appoint an executor or 
admimstrator, as that is a prerogative of the Pro- 
bate Court. 

If a corporation, other than the Pubhc Trustee, 
is appointed, the Court may authorise the corpora- 
tion to charge such remuneration for its services 
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as trustee as the Court may tliink fit. The Public 
Trustee has his own scale of fees. 

Although, as has been already mentioned, a 
trustee is not entitled to make any charge for his 
services as trustee, the Conrt vill, under excep- 
tional circumstances, grant an allowance. For 
instance, where the active trustee was a retired 
Bank Manager and the trust was of some magni- 
tude, and there were considerable changes of 
divestments, the Court has been known to grant 
him an amiual sum as remuneration for his services 
as trustee. 

Any trustee appointed by the Court vull have 
aU the powers and authorities as if originally 
appointed by the trust instrument. 

The Court may make a vesting order in any of 
the following cases — 

1. Where the Court appoints a trustee, or where 
a trustee has been appointed out of Court under 
any statutory or express power; 

2 . ^Vhere a trustee entitled to or possessed of land 
or stock solely or jointly with any other person — 

(а) is under disability; 

(б) is out of the jurisdiction of the High Court ; 

or 

(c) ca nn ot be found, or, being a corporation, 

has been dissolved; 

3. WTiere it is uncertain who was the survivor of 
two or more trustees ; 

4. WTiere it is uncertain whether the last trustee 
known to have been entitled or possessed of the 
property is living or dead; 
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5. Where there is no personal representative of 
a deceased trustee, or where it is uncertain who is 
such personal representative ; 

6. TMiere a trustee has been required by or on 
behalf of any person entitled to require a convey- 
ance or transfer to convey or transfer and has 
wilfull}^ refused or neglected to do so for twenty- 
eight days after the date of such requirement ; 

7. Where land or any interest therein is vested 
in a trustee by way of mortgage or othervdse, and 
it appears to the Court to be expedient to make 
the order. 

Any such order may be made on the apphcation 
of any person beneficially interested in the land, 
stock, or thing in action subject to the trust, 
whether under disability or not, or on the applica- 
tion of any duly appointed trustee thereof. 

For the purposes of Section 36 of the Trustee 
Act, a trustee who has been removed under a power 
in the trust instrument is treated as if he were 
dead, or, in the case of a corporation, as if it desired 
to be discharged; and a dissolved corporation is 
treated as if it were incapable of actmg. 

In the case of a lunatic or defective trustee who 
is also entitled in possession to some beneficial 
interest in the trust property, no appointment of 
a new trustee to take his place can be made under 
Section 36 of the Trustee Act, 1925, without the 
leave of the Judge or Master in Lunacy. 

Where an appointment is made by the personal 
representatives of the last surviving or continuing 
trustee, the concurrence of any executor who has 
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renounced or has not proved is not required, but 
a sole or last surviving executor intending to re- 
nounce, or all the executors if they all intend to 
renounce, may make the appointment before 
renouncmg. If a testator has appointed two trust- 
ees and both die in his lifetime the power of appoint- 
ment does not extend to the personal representa- 
tives of the last of such persons who has so pre- 
deceased the testatord 

^ Nicholson v. Field, [1893] 2 Ch. 511. 



CHAPTER XX 

TRUSTS OX INTESTACY 

In all cases where a person dies intestate leaving a 
husband or widow surviving and any relative not 
more remote than a first cousin and his or her net 
estate, exclusive of “personal chattels,” exceeds 
the sum of £1,000, there must be a trust. This 
will be so whether or not the deceased leaves any 
issue, because a first cousin succeeds to the capital 
of such excess estate in preference to a widow or a 
husband. 

The surviving spouse has a first claim on the 
estate for £1,000 in addition to the personal chat- 
tels, which chattels go absolutely to such surviving 
spouse. 

Personal chattels are thus defined in the Admin- 
istration of Estates Act — 

Carriages, horses, stable furniture and efects (not used for 
business purposes), motor-cars and accessories (not used for 
business purposes), garden effects, domestic animals, plate, 
plated articles, linen, china, glass, books, pictures, prints, 
furniture, jewellery, articles of household or personal use 
or ornament, wines, liquors and consumable stores, but 
not any chattels used at the date of the death of the 
intestate for business purposes, nor money, nor securities 
for money. 

A table showiag the distribution of the residuary 
estate of an intestate vill be found in Appendix D. 

We must deal especially with the first charge of 
£1,000 which carries interest at the rate of 5 per 
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centum from the date of the intestate's death. 
This sum has to be jiaid free of duty. Of course, 
if the net estate, other than the personal chattels, 
does not exceed £1,000 in value, it aU goes to the 
surviving spouse, who, in such a case, would alone 
be entitled to take out the Letters of Administra- 
tion. Where there is a hfe interest or a minority 
arising under an intestacy the Rules of the Court 
of Probate require two adnhnistrators. 

It is a matter of supreme practical importance 
that the £1,000 for the surviving spouse should be 
provided and paid over as soon as possible because 
it has been decided that this plus the interest at 
5 per cent from the date of the death constitutes a 
charge on the capital of the estate. ^ A consequence 
of this is that notwithstanding that the surviving 
spouse may be receiving the whole of the income 
produced by the entire estate, he or she would be 
entitled, until the £1,000 has been appropriated 
and paid over, to receive mterest on that sum up 
to the time of such appropriation and pajunent. 
It is, therefore, the duty of the administrators at 
as early a date as possible to raise and pay over 
this sum, or to appropriate securities to that value 
and have the same transferred to the surviving 
spouse. K there is a delay in this it will be seen that 
the surviving spouse wall be receiving interest at 
the rate of £50 per annum to the detriment of the 
person or persons entitled to the residue of the 
estate. 

Provision has been made for raising this £1,000 

^ Re Saunders ; Public Trustee v. Saunders, [1929] 1 Ch. 674. 
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by Section. 48 (2) of the Administration of Estates 
Act, 1925, as follows — 

(2) The personal representative may raise — 

(a) the net sum of one thousand pounds or any part 
thereof and the interest thereon to the survivmg 

husband or tvife of the mtestate on the security of the whole 
or any part of the residuary estate of the mtestate (other 
than the personal chattels), so far as that estate may be 
sufficient for the purpose or the said sum and interest may 
not have been satisfied by an appropriation under the 
statutory power available m that behalf. 

There may, however, be an instance under which 
the £1,000 is not immediately to be paid over. 
Thus, in a case where a testator gave Ms residuary 
estate to his trustees upon trust for sale and con- 
version, and, after payment of the income to his 
wife for life, to be held in trust to divide the estate 
between Ms survivuig brothers and sisters, and 
where all the brothers and sisters died in the life- 
time of the testator, an intestacy arose, it was held 
that the trust for sale m the will precluded the trust 
for sale under Section 33 of the Admimstration of 
Estates Act taldng effect. Consequently, the vidow 
could not call for a sale of the reversion, but on her 
death her estate would be entitled to receive the sum 
of £1,000 vdth interest at 5 per cent from the death 
of the testator.^ 

Section 33 above referred to is as follows — 

33. — (1) On the death of a person mtestate as to any real 
or personal estate, such estate shall be held by his personal 
representatives — 

(а) as to the real estate, upon trust to sell the same ; and 

(б) as to the personal estate upon trust to call in sell and 

^ McKee, Ee ; Public Trustee v. McKee, [1931] 2 Ch. 145. 
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convert into money such part thereof as may not consist of 
money, with full power to postpone such sale and conversion 
for such a period as the personal representatives, without 
being liable to account, may think proper, and so that any 
reversionary interest be not sold until it falls into possession, 
unless the personal representatives see special reason for 
sale, and so also that, unless requii*ed for purposes of admin- 
istration owing to want of other assets, personal chattels 
be not sold except for special reason. 

(2) Out of the net money to arise from the sale and con- 
version of such real and personal estate (after payment of 
costs), and out of the ready money of the deceased (so far 
as not disposed of by his will, if any), the personal repre- 
sentative shall pa 3 ’ all such funeral, testamentary, and ad- 
ministration expenses, debts and other liabilities as are 
properly payable thereout having regard to the rules of 
administration contained in this Part of this Act, and out 
of the residue of the said money the personal representative 
shall set aside a fund sufficient to provide for any pecuniary* 
legacies bequeathed by the will (if any) of the deceased. 

(3) During the minority of any beneficiary or the sub- 
sistence of any life interest and pending the distribution of 
the whole or any part of the estate of the deceased, the 
personal representatives may invest the residue of the said 
money, or so much thereof as may not have been distributed, 
in any investments for the time being authorised by statute 
for the investment of trust money, with power, at the dis- 
cretion of the personal representatives, to change such in- 
vestments for others of a like nature. 

(4) The residue of the said money and any investments 
for the time being representing the same, including (but 
without prejudice to the trust for sale) any part of the estate 
of the deceased which may be retained unsold and is not 
required for the administration piu'poses aforesaid, is in this 
Act referred to as “the residuary estate of the intestate.*’ 

Redeimption op Life Interest 

Where there is no issue of the marriage and pay- 
ment can be made to the persons entitled, subject 
to the life interest of the surviving spouse, it may 
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be desired to wid up the estate forthmtli. In 
such a case advantage can be taken of Section 48 
of the Administration of Estates Act, 1925, which 
provides as follows — 

(1) \\liere a surviving husband or wife is entitled to a life 
interest in the residuary estate or any part thereof the per- 
sonal representative may, either with the consent of any 
such tenant for life (not being also the sole personal repre- 
sentative), or, where the tenant for life is the sole personal 
representative, with the leave of the Court, purchase or 
redeem such life interest (while it is in possession) by paying 
the capital value thereof (reckoned according to tables 
selected by the personal representative) to the tenant for 
life or the persons deriving title under him or her and the 
costs of the transaction, and thereupon the residuary estate 
of the intestate may be dealt with or distributed free from 
such life interest. 

It is strange that “personal representative” is 
used in the singular in this subsection, as provision 
has been made that where there is a life interest or 
a mmority, administration will not be granted to 
a single administrator. 



CHAPTER XXI 

POWERS OF APPROPRIATION 

For convenience in winding up the estate of a 
testator or intestate Section 41 of the Adminis- 
tration of Estates Act, 1925, has conferred power 
on the personal representative to appropriate and 
set aside portions of the estate in satisfaction of 
any share in the estate. 

This power extends to any part of the real or 
personal estate of the deceased in the actual con- 
dition in which it is at the time of appropriation, 
and the power is applicable whether the deceased 
died intestate or not, and whether before or after 
the 1st January, 1926. It also extends to property 
over which the deceased exercised a general power 
of appointment including the statutory power to 
dispose of entailed interests. It also covers the 
setting aside of a fund to satisfy an annuity by 
means of the income thereof or otherwise. The 
exercise of the power is governed by the following 
conditions — 

1. It must not prejudice any specific devise or 
bequest ; 

2. If made to a person absolutely entitled, it 
must be with his or her consent; 

3. When made in respect of any settled interest, 
the consent of the trustees entitled must be ob- 
tained ; 

4. If the person interested is an infant, or a 

136 
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lunatic or defective, the consent must be given on 
his or her behalf by his parent or guardian, com- 
mittee or receiver. If there is no parent or guardian 
of an infant, the consent must be given by the 
Court on the application of his next friend ; 

5. If no committee or receiver of a lunatic has 
been appointed, provided the appropriation is of 
an investment authorised by law or the viU, no 
consent is required; 

6. If there is no trustee of a settled legacy and 
no person of full age and capacity entitled to the 
income, no consent is needed if an authorised 
investment is appropriated. 

It is stipulated that anj’- property duly appro- 
priated under the above powers shall thereafter 
be treated as an authorised investment, and may 
be retained or dealt with accordiirgly. 

With a view to any such appropriation, the 
personal representative may ascertain and fix the 
value of the part to be appropriated, and may 
employ a duly qualified valuer where necessary, 
and may make any conveyance or assent requisite 
for giving efi’ect to the appropriation, and appro- 
priation binds all persons interested in the estate. 

In making an appropriation the personal repre- 
sentative must have regard to the rights of any 
person who may thereafter come into existence or 
who cannot be found or ascertained at the time of 
such appropriation and of any other person whose 
consent is not required by the Act. 

On any such appropriation, the property appro- 
priated shall be subject to aU the trusts and powers 
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in the case of a settled legacy, as if no appropriation 
had been made. 

In favour of a purchaser of any property so 
appropriated, it must be deemed to have been made 
in accordance vith the Act, and that aU the requi- 
site consents have been given. 

Prior to the power thus conferred by Section 41 
of the Administration of Estates Act, executors 
and trustees under a will which contained a trust 
for sale or in any other case where the executor was 
obliged to turn the testator’s estate into money for 
administration purposes the executors or trustees 
were entitled to make appropriations of specific 
parts of the estate.^ Such appropriations carry 
ad valorem stamp duty on the value of the property 
appropriated. 2 

It is contended by the authorities that the statu- 
tory appropriation is stiU liable for this stamp 
duty on the ground that as the consent of the leg- 
atee is required to the appropriation, the trans- 
action is in the nature of a bargain and sale. It is 
becoming the custom now to insert provisions in 
wills that such consent shall not be required so 
as to avoid this stamp duty. The duty would not 
be payable on an appropriation (if such it can in 
that case be called) to the surviving spouse when 
the estate is under £1,000 nor in the case of its 
being an appropriation to a residuary legatee. 

Any such, appropriation can be carried out bj^ 
way of a vesting assent under the authority of 

^ Beverly, lie ; Watson v. Watson, [1901] 1 Ch. 6S1. 

* Dawson v. Inland Revenue Commissioners (1905), 2 Ir. K. 69. 
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Section 36 (1) of the Administration of Estates 
Act, and a memorandum of the transaction should 
be endorsed on the Probate or Letters of Admin- 
istration in pm’suance of that section, and such 
assent should coirtain an acknowledgment for the 
production of the Probate or Letters of Admin- 
istration. 



CHAPTER XXII 


APPOINTMENT OF AGENTS AND DELEGATION OF 
POWERS 

Whilst a trustee is at all times required to keep a 
vigilant eye on the trust property and, except when 
the power is delegated whilst he may be going 
abroad, personally to use his discretion in the man- 
agement of the trust, he is not bound sla\T.shly to 
carry out all ministerial work in comiection there- 
with. Section 23 of the Trustee Act, 1925, confers 
on him the following powers of delegation — 

(1) Trustees or personal representatives may, instead of 
acting personally, employ and pay an agent, -whether a solici- 
tor, banker, stockbroker, or other person, to transact any 
business or do any act required to be transacted or done in 
the execution of the trust, or the administration of the 
testator’s or intestate’s estate, including the receipt and 
payment of money, and shall be entitled to be allowed and 
paid all charges and expenses so incurred, and shall not be 
responsible for the defa^t of any such agent if employed in 
good faith. 

It must not be inferred from this that there is 
any authority for a trustee to charge for any ser- 
vices personally rendered by him if he should be a 
solicitor, banker, or stockbroker. To enable him 
to make such a charge he must be expressly author- 
ised to do so by the trust deed. 

Section 23 (supra) goes on to provide that — 

(3) (a) A trustee may appoint a solicitor to be his agent to 
receive and give a discharge for any money or valuable 
consideration or property receivable by the trustee under 
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the trust, by permitting the sohcitor to have the custody of, 
and to produce, a deed having in the body thereof or en- 
dorsed thereon a receipt for such money or valuable con- 
sideration or property, the deed being executed, or the 
endorsed receipt being signed by the person entitled to 
give a receipt for that consideration ; 

(6) A trustee shall not be chargeable with breach of trust 
by reason only of his having made or concurred in making 
any such appointment, and the production of any such deed 
by the solicitor shall have the same statutory validity and 
effect as if the person appointing the solicitor had not been 
a trustee ; 

(c) A trustee may appoint a banker or solicitor to be his 
agent to receive and give a discharge for any money payable 
to the trustee imder or by virtue of a policy of insurance, 
by permitting the banker or solicitor to have the custody of 
and to produce the policy of insurance with a receipt signed 
by the trustee, and a trustee shall not be chargeable with a 
breach of trust by reason only of his having made or con- 
curred in making any such appointment : 

Provided that nothing in this subsection shall exempt 
a trustee from any liability which he would have mcurred 
if this Act and any enactment replaced by this Act had not 
been passed, in case he permits any such money, valuable 
consideration, or property to remain in the hands or under 
the control of the banker or sohcitor for a period longer than 
is reasonably necessary to enable the banker or sohcitor, as 
the case may be, to pay or transfer the same to the trustee. 

In a case on Sections 23 (1) and 30 (1) of the 
Trustee Act, a sole executor employed a solicitor 
who had, unknown to the executor, at one time 
been suspended from practice, to wind up the estate 
of which he was executor. The solicitor obtained 
money from the Post Office Savings Bank and mis- 
appropriated it, and an action was brought by the 
beneficiaries against the executor alleging he was 
guilty of a breach of trust. It was held that the 
executor had authority under Section 23 (1) to 
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appoint a solicitor and by Section 30 (1) he was not 
liable for the loss unless caused hy his own wilful 
default, and that although the executor was guilty 
of an error of judgment this did not amount to 
“wilful default” on his partd 
In the same section (See. 23) there is also the 
following clause with regard to the management of 
property situate outside the United Kingdom — 

(2) Trustees or personal representatives ma}" appoint any 
person to act as then agent or attorney for the purpose oi 
selling, converting, collecting, getting in, and executing and 
perfecting insurances of, or managing or cultivating, or 
otherwise admhiistering any property, real or personal, 
moveable or immovable, subject to the trust or forming part^ 
of the testator’s or intestate’s estate, in any place outside 
the United Kingdom, or executing or exercising any dis- 
cretion or trust or power vested in them in relation to any 
such property, with such ancillary powers, and with and 
subject to such provisions and restrictions as they may 
tliink fit, including a power to appoint substitutes, and shall 
not, by reason only of their having made such appointment, 
be responsible for any loss arising thereby. 

A trustee who is going abroad for a period 
exceeding one month has power to delegate the 
trust including discretionary acts. The conditions 
on which this may be done are contained in Section 
25 of the Trustee Act, 1925, and are as follows — 

(1) The Attorney must not be the only other trustee of 
the trust unless such other trustee is a Trust Corporation ; 

(2) The donor of the power wfil remain liable for the acts 
or defaults of his Attorney; 

(3) The power shall not come into operation unless and 
until the donor is out of the United Kingdom and shall be 
revoked by his return ; 

(4) The power must be attested by at least one witness 
^ Re Vickery ; Vickery v. Stephens, [1931] 1 Ch. 572. 
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and died at the Central Office within ten days of its execu- 
tion, or, if executed abroad, within ten days of its arrival 
in this country, with a Statutory Declaration by the donor 
that he mtends to remain out of the United Kingdom for 
a period exceeding a month from the date of the declaration 
or from a date therein mentioned ; 

(5) The execution of the power and statutory declaration 
must be verified as required in the case of powers of attorney 
filed at the Central Office, i.e. by a declaration by the attest - 
hig witness ; 

(6) If the power confers a power to dispose of land or a 
charge registered under the Land Registration Act, 1925, 
an office copy shall be filed at the Land Registry ; 

(7) The statutory declaration aforesaid and a statutory 
declaration by the donee of the power that the power has 
come into operation and has not been revoked by the return 
of the donor, shall be conclusive evidence of the facts stated 
in favour of any person dealing with the donee. 

It is also provided in favour of a person dealing 
with the donee of the power that anjdhing done 
by the latter, although the power has not come into 
operation or has been revoked by death or other- 
vise, shall be vahd unless such person has actual 
notice to the contrary. The power will also author- 
ise the donee to appoint substitutes for such pur- 
poses as transferring stocks at the Bank of England, 
but the power is not to be construed as giving 
notice of a trust. 

The term “Trustee” includes a tenant for life 
or statutory owner. • 



CHAPTER XXIII 

GETTING IN OF THE TRUST PFvOPERTY 

In the case of a Tt'iU where the executors and 
trustees are not the same persons, it is the duty of 
the trustees to see that all the testator's property 
is transferred to them as soon as the executors have 
completed their work of administration. I^Tiere 
they are the same persons and there is any real or 
leasehold property they should record the com- 
pletion of such administratiTe work by an assent 
in T^uiting in favour of themselves as trustees. 

It often happens that there is property outstand- 
ing under a settlement, for very frequently rever- 
sionary interests are the subject of a settlement. 

With regard to the getting in of the trust estate, 
powers have been conferred on trustees by Section 
22 of the Trustee Act, 1925 — 

To agree or ascertain the value in such manner as they 
may think fit ; to accept authorised investments at their 
market value ; to allow deductions for debts, costs, charges, 
and expenses which they may think proper or reasonable ; 
to execute any release in respect of the premises so as effec- 
tually to discharge all accounting parties from all liabilities 
in respect of any matters coming within the scope of the 
release without being responsible for any loss occasioned by 
any act or thing done by them in good faith. 

Trustees are not obhged (unless and imtil re- 
quested in vuiting by persons beneficially inter- 
ested in the trust, or the guardian of any such 
person, and unless due provision is made to their 
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satisfaction for payment of the costs of any pro- 
ceedings required to be taken) to place any dis- 
tringas or stop orders on any securities or to take 
any proceedings for the recovery of the same. 
This provision, however, is not to reheve the 
trustees from habUity to get in and obtain pay- 
ment of the trust property on the same falling into 
possession. 

As we have ahead}" seen, m the ease of settled 
land, the powers of management are vested m the 
tenant for life, and the legislature has made pro- 
vision for the tenant for Hfe, vdth the consent of the 
trustees, to settle claims, etc., m respect of the 
settled land. It is provided by Section 58 of the 
Settled Land Act, 1925, that — 

(1) A tenant for life may, with the consent in 'vsTiting of 
the trustees of the settlement, either with or without giving 
or taking any consideration in money or otherwise, com- 
promise, compound, abandon, submit to arbitration, or 
otherwise settle any claim, dispute, or question whatsoever 
relating to the settled land, or any part thereof, including 
in particular claims, disputes or questions as to boimdaries, 
the ownership of mines and minerals, rights and powers of 
working mines and minerals, local laws and customs relative 
to the working of mines and minerals, and other matters, 
manorial incidents, easements, and restrictive covenants, 
and for any of those purposes may enter into, give, execute, 
and do such agreements, assurances, releases, and other 
things as the tenant for life may, with such consent as 
aforesaid, think proper. 

(2) A tenant for life may, with the consent in writing of 
the trustees of the settlement, at any time, by deed or writ- 
ing, either with or without consideration in money or other- 
wise, release, waive or modify, or agree to release, waive, or 
modify, any covenant, agreement, or restriction imposed 
on any other land for the benefit of the settled land, or any 
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part thereof, or release, or agree to release, any other land 
from any easement, right or privilege, inclndiiig a right of 
pre-emption, afiectiiig the same for the benefit of the settled 
land, or any part thereof. 

The following provisions are made by the Admin- 
istration of Estates Act for the recovery of debts 
due to a deceased's estate — 

Section 26. (1) For any debt (mclndiiig arrears of rent) due 
to a deceased person, and for any injury to or right in respect 
of his personal estate in his lifetime, his personal represen- 
tative shall have the same right of action as the deceased 
would have had if alive. 

(2) The personal representative of a deceased person may 
maintain for any injury committed to the real estate of the 
deceased within six months before his death any action which 
the deceased could have maintained, but the action must be 
brought within one year after his death, and any damages 
recovered in the action shall be part of the personal estate 
of the deceased. 

(3) A personal representative may distrain for arrears of 
a rentcharge due or aecnimg to the deceased in his lifetime 
on the land affected or charged therewith, so long as the 
land remains m the possession of the person Hable to pay 
the rentcharge or of the persons deriving title under him, 
and in like manner as the deceased might have done had he 
been hving. 

(4) A personal representative may distrain upon land for 
arrears of rent due or accruing to the deceased in like manner 
as the deceased might have done had he been Hving. 

Such arrears may be distrained for after the termination 
of the lease or tenancy as if the term or interest had not 
determined, if the distress is made — 

[а) within six months after the termination of the lease 

or tenancy ; 

(б) during the continuance of the possession of the lessee 

or tenant from whom the arrears were due. 

The statutory enactments relating to distress for rent 
apply to any distress made pursuant to this subsection. 

(5) An action may be maintained against the personal 
representative of a deceased person for any wrong committed 
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by the deceased within six months before his death to an- 
other person in respect of his property, real or personal, but 
the action shall be brought within six months after the 
personal representative of the deceased has taken out 
representation. 

Any damages recovered in the proceedings shall be pay- 
able as a simple contract debt incurred by the deceased. 

(6) Nothing in this section affects the right of action 
conferred by the Fatal Accidents Act, 1846, as amended by 
any subsequent enactment. 



CHAPTER XXB 


ADVEFvTISEMENTS FOR CREDITORS 

Section 27 of the Trustee Act, 1925, contains 
profusions for enabling a trustee to advertise for 
creditors before lie proceeds to distribute iiis trust 
estate. The section is stated to apply ‘diotwitli- 
standiiig anything to the contrary in the vill or 
trust instrument (if any) creating the trust/’ 

This is the section in full as amended by the Law 
of Property (Amendment) Act, 1926 — 

(1) With a view to the conveyance to or distribution among 
the persons entitled to any real or personal property, the 
trustees of a settlement or of a disposition on trust for sale 
or personal representatives, may give notice by advertise- 
ment in the Gazette, and also, if the property includes land 
not situated in London in a daily or weekly newspaper 
circulating in the district in which the land is situated, and 
sucli other like notices, including notices elsewhere than in 
England and Wales, as would, in any special case, have been 
directed by a court of competent jurisdiction in an action 
for administration , of their intention to make such convey- 
ance or distribution as aforesaid, and requiring any person 
interested to send to the trustees or personal representa- 
tives within the time, not being less than two months, fixed 
in the notice or, where more than one notice is given, in 
the last of the notices, particulars of his claim in respect 
of the property or any part thereof to which the notice 
relates. 

(2) At the expiration of the time fixed by the notice the 
trustees or personal representatives may convey or dis- 
tribute the property or any part thereof to which the notice 
relates, to or among the persons entitled thereto, having 
regard only to the claims, whether formal or not, of which 
the trustees or personal representatives then had notice 
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and shall not, as respects the property so conveyed or dis- 
tributed. be liable to any person of whose claim the trustees 
or personal representatives have not had notice at the time 
of the conveyance or distribution, but nothing in this sec- 
tion — 

(а) prejudices the right of any person to follow the prop- 
erty, or any property representing the same, into the hand 
of any persons other than a purchaser, who may have 
received it ; or 

(б) frees the trustees or personal representatives from 
any obhgation to make searches or obtain official certffi- 
cates of search similar to those which an intending 
purchaser would be advised to make or obtain. 

This provision is not compulsory and need not be 
complied vith in cases where the beneficiaries are 
well knoATO, and where the trustees have had the 
management of the trust property for some time 
without havuig had notice of an}^ claims sent to 
them. 

A form of advertisement framed on this section 
Avill be found on page 217. 

Payment into Court 

It may sometimes happen that there is, notwith- 
standing any such advertisement and although 
inquiries may be otherwise instituted, difficulty in 
estabhshing who is entitled to the settled funds, 
and in any such case the trustees may pay the 
money into Court. Section 63 of the Trustee Act 
provides that trustees, or the majority, having 
in their hands or under their control money or 
securities belonging to a trust may pay the same 
into Coiut, and it wfil then be dealt with according 
to the orders of the Court. K the majority so 
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decides, the Court may make such an order not- 
withstanding the refusal of the mmority of the 
trustees, and may also order any bank or lu’oker 
ha\dng money or securities in their hands to pay 
or dehver any such money or securities to the 
trustees for payment into Court. 

This is a pow er which should not he vexatiously 
or capriciously exercised, and it is probable the 
trustees may be saddled with the costs if they 
unreasonably exercise it. In a ease where the 
trustees caiuiot get a vahd discharge, or the bene- 
ficiaries camiot be found, thej' would be justified 
in pajfing into Court, but in most other cases the 
correct course would be for the trustees to take out 
an Originating Summons for the determination of 
any matter in dispute. 

If a beneficiary is missing, possibly the trustees 
would be justified in distributing among the ascer- 
tained beneficiaries on their obtaining an indem- 
nity against the missing beneficiary reappearmg. 



CHAPTER XXV 


RETIREMENT OF TEESTEES, BREACHES OF TRUST, 
AND RELIEF IN RESPECT THEREOF 

We have already seen that a trustee may retire 
from a trust without appointing another trustee 
in his place, provided there vill remain at least 
tvo trustees or one vho is a trust corporation. At 
the same time a retirement should not be a capri- 
cious act on the part of a trustee. Although a 
trustee is under no habihty to accept a trust, 
when he has accepted it, he should, unless he has 
some good excuse for retiring, act in such trust 
until it be fulfilled. 

There is one reason for retirement which should 
at all events be guarded against. It sometimes 
happens that in eases of hardship a trustee is 
desirous of helping a tenant for life though he 
knows it would be a breach of trust to do so. In 
such cases the tenant for life may suggest that he 
should retire in favour of another trustee who is 
willing to do what is desired by making an un- 
authorised investment or advancement of trust 
funds. It cannot be too strongly urged that a 
trustee cannot relieve himself from responsibihty 
by retiring in order that a breach of trust may be 
carried out. VTiere a trustee who himself refuses to 
commit a breach of trust retires from the trust to 
facilitate the appointment of another trustee who 
Mill commit the breach, and the new trustee does in 
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fact commit the breach, the retiring trustee as Avell 
as the new trustee is hable.^ The retiring trustee, 
however, will only be liable for a breach of trust 
contemplated when the trust funds were handed 
over to the new trustees and not for a different 
breach.- It has also been held that it is not suffi- 
cient to prove that the retirmg trustee rendered 
easy or even intended a breach of trust if it was not 
in fact committed. He must be proved to be guilty 
as accessory before the fact of the impropriety 
actually perpetrated.® 

In some cases where a breach has been made at 
the instigation of the tenant for life some relief is 
afforded by the Trustee Act, 1925. Section 62 of 
that Act provides — 

(1) Where a trustee commits a breach of trust at the 
instigation or request or ’^th the consent in writing of a 
beneficiary, the Court may, if it thinks fit, and notwith- 
standing that the beneficiary may be a married woman 
restrained from anticipation, make such order as to the 
Court seems just, for impounding all or any part of the inter- 
est of the beneficiary in the trust estate by way of indemnity 
to the trustee or persons claiming through him. 

(2) This section applies to breaches of trust committed 
as well before as after the commencement of this Act. 

There is also a provision in cases where a trustee 
may have unconscious^ committed a breach of 
trust. Section 61 of the same Act provides — 

If it appears to the Court that a trustee, whether ap- 
pointed by the Court or otherwise, is or may be personally 
liable for any breach of trust, whether the transaction alleged 

1 Falairet v. Carew (1863), 32 Beav. 568; TFe6sfer v. Le Hunt (1861 1 
9 W.R. 918. 

2 Clark V. Hoskins (1857), 27 L.iT. Ch. 561. 

3 Head v. Gould, [1898] 2 Ch. 250. 
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to be a breach of trust occurred before or after the com- 
mencement of this Act, but has acted honestly and reason- 
ably, and ought fairly to be excused for the breach of trust 
and for omitting to obtain the directions of the Court in the 
matter in which he committed such breach, then the Court 
may relieve him either wholly or partially from personal 
liability for the same. 

It does not appear to have been ever judiciaUj’- 
decided tvbether a trustee is legally entitled to a 
release on the termination of the trust. Where, 
however, a trustee has done anydliing which can 
in any way he regarded as a breach of trust, if the 
beneficiaries are wilfing to condone such an act, 
this is best accomphshed by a deed of release. 
Otherwise, m the case of small estates where the 
matter is very simple as where a particular pro- 
perty or fund is held in trust for certain specified 
persons to whom such property or fund is eventu- 
ally handed over or transferred, there is no reason 
for a deed of release. 

As between an executor and a trustee the former 
no doubt has a stronger claim to a deed of release, 
for when a person accepts the duty of executorship 
he generally has no means of knoAvhig what the 
office may involve or how long it is hkely to endime. 
It may be that the testator is interested in many 
matters, and may have given guarantees under 
which there may be pending habihties, and he may 
have been responsible for many matters in respect 
of which the duty may fall on the executor to make 
reparation, and the executor may be involved 
in actions or arbitration proceedings to settle 
any such matters. In the case of a trusteeship. 
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however, in the majority of cases the duties are 
defined either by the trust instrument or by law. 

In any case, however, an executor or a trustee 
would be entitled to ask for a receipted account 
with sufficient words of aclinowledgment and 
ratification by the beneficiaries. 

When a deed of release is agreed upon, it should 
be borne in mmd that to give relief in respect of 
any particular breach of trust the same should be 
specified. Such a deed differs from most other 
deeds in that it is governed by its recitals. It may 
be a lengthy deed, but the operative words are 
generally very few. To claim the benefit of such a 
deed, a trustee should be able to show that the 
releasing parties are aU siii juris, and that they had 
full laiowledge of any breach and were fully con- 
scious of the effect of the release, and were fuUy 
aware of the legal effect of the breach. It should 
also be shown where the breach was for the benefit 
of the beneficiaries that they had and retained 
such benefit, and, lastly, that no imdue influence 
has been used in getting the release from them. 

To put the matter plainly, the position of a trustee 
seeking to have a deed of release is that he must 
make an “open confession” in respect of any acts 
of omission or commission, and must in effect say : 
“I have done so-and-so or neglected to do so-and- 
so in consequence of which you have suffered to 
such an extent and I want you to release me in 
respect of this act or omission.” 

It is considered that a trustee would have a 
stronger reason for calling for a deed of release in 
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cases where his duties may have been increased 
in any way by the action of the beneficiaries. If, 
for instance, the beneficiaries have resettled their 
interests under the original settlement or have 
created mortgages on their interests under such 
settlement which would involve negotiations with 
the mortgagees on the final settlement of accounts, 
it is considered there would be good ground for 
asking for a formal deed of release. 

In the case of a resettlement the trustees of the 
original settlement cannot ask the trustees of such 
settlement to give a release, but only a receipt for 
any money or securities handed over. The release 
would have to be given by the beneficiaries them- 
selves.^ 

IITiere a release is not given it is suggested that 
a receipt vith words of discharge somewhat in the 
following form might be given at the foot of the 
trust accounts — 

We have examined and approved the foregoing accounts 
and ratify and confirm all receipts and payments or allow- 
ances therein stated, and we acknowledge to have received 
from the above mentioned trustees the respective sums set 
opposite to our respective names in the said accounts in full 
discharge of our respective shares and interests therein and 
we respectively agree to keep the said trustees and each of 
them indemnified from aU costs charges or liabilities what- 
soever in respect thereof. 


^ Ee Cater' s Trusts (1S58), 23 Beav. 361. 
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INDEMmTY AND PROTECTEV^E GLADYSES 

As it is not possible for all the trustees to have 
charge of the trust securities. Section 21 of the 
Trustee Act, 1925, provides that trustees maj" 
deposit any documents held by them relating to 
the trust property vhth any banker or company 
whose business includes the undertaking of the 
safe custody of documents, and that any sum 
payable in respect of such deposit shall be paid out 
of the income of the trust property. 

By Section 30 of the same Act it is provided that 
a trustee shall be chargeable only for money and 
securities actually received by him notvuthstand- 
ing his signing any receipt for the sake of conform- 
ity, and shah, be answerable and accountable only 
for his own acts, receipts, neglects or defaults, and 
not for those of any other trustee, nor for any 
banker, broker, or other person with w^hom any 
trust money or securities may be deposited, nor for 
the insufiSiciency or deficiency of any securities, 
nor for any other loss, unless the same happens 
through his own wilful default. 

Where, on the appointment of a new trustee and 
a sale of stock under a Power of Attorney given 
by a retiring trustee and the continuing trustee, 
the sale being ordered by the continuing trustee 
who was a sohcitor and to whom the proceeds of 
sale were paid without any authority from the 
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retiring trustee and the solicitor misappropriated 
the monej’' — the retiring sohcitor having no sus- 
picion of the sohcitor’s dishonesty — it was held by 
the Court of Appeal that the retiring trustee was 
not guilty of a breach of trustd 

Section 26 of the Trustee Act, 1925, contains 
the following mdemnity clause in respect of lease- 
hold property or freehold property subject to a 
ground rent— 

(1) t\Tiere a personal representative or trustee liable as 
such for — 

{a) any rent, covenant, or agreement reserved by or 
contained in any lease ; or 

(6) any rent, covenant or agreement payable under or 
contained in any grant made in consideration of a rent- 
charge; or 

(c) any indemnity given in respect of any rent , covenant 
or agreement referred to in either of the foregoing para- 
graphs ; 

satisfies all liabilities under the lease or grant which may 
have accrued, or been claimed, up to the date of the convey- 
ance hereinafter mentioned, and, where necessary, sets apart 
a sufficient fund to answer any future claim that may be 
made in respect of any fifsed and ascertained sum which 
the lessee or grantee agreed to lay out on the property 
demised or granted, although the period for laying out the 
same may not have arrived, then and in any such case the 
personal representative or trustee may convey the property 
demised or granted to a purchaser, legatee, devisee, or other 
person entitled to call for a conveyance thereof and there- 
after — 

(i) he may distribute the residuary real and personal 
estate of the deceased testator or intestate, or, as the case 
may be, the trust estate (other than the fund, if any, set 
apart- as aforesaid) to or amongst the persons entitled 
thereto, without appropriating any part, or any further 
part, as the case may be, of the estate of the deceased or 

^ Munton, Re ; M unton v. [1927] 1 Ch. 262. 
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of the trust estate to meet any future Lability under the 
said lease or grant ; 

(ii) notwithstanding such distribution, he shall not be 
personally hable in respect of any subsequent claim under 
the said lease or grant. 

(2) This section operates ^nthout prejudice to the right 
of the lessor or grantor, or the persons derivhig title under 
the lessor or grantor, to follow the assets of the deceased 
or the trust property into the hands of the persons a^mongst 
whom the same may have been respectively distributed, 
and apphes notwithstanding anjdliing to the contrary in the 
vull or other instrument, if any, creating the trust. 

(3) In this section “lease” includes an underlease and an 
agreement for lease or underlease and any instrmnent giving 
any such indemnity as aforesaid or varying the liabilities 
under the lease ; “grant” applies to a grant whether the rent 
is created by limitation, grant, reservation, or otherwise, 
and includes an agreement for a grant and an}' instrument 
giving an}^ such indemnity as aforesaid or varymg the 
liabilities under the grant ; “lessee” and “grantee” include 
persons respectively derivmg title under them. 

Section 97 of the Settled Land Act also pro- 
vides that the trustees of a settlement, or any of 
them — 

(а) are not hable for giving any consent, or for not mak- 
mg, brmging, taking, or doing any such apphcation, action, 
proceeding, or thing, as they might make, bring, take, or 
do ; and 

(б) in case of a purchase of land with capital money aris- 
ing under this Act, or of an exchange, lease, or other dis- 
position, are not liable for adopting any contract made by 
the tenant for life or statutory owner, or bound to inquire 
as to the propriety of the purchase, exchange, lease, or 
other disposition, or answerable as regards any price, con- 
sideration, or fine ; and 

(c) are not hable to see to or answerable for the inves- 
tigation of the title, or answ'erabie for a conveyance of land, 
if the conveyance purports to convey the land in the proper 
mode and; 
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{d) are not liable in respect of purchase -money paid by 
them by the direction of the tenant for life or statutory 
owner to any person joining in the conveyance as a convey- 
ing party, or as giving a receipt for the purchase-money, or 
in any other character, or in respect of any other money 
paid by them by the direction of the tenant for life or statu- 
tory owner on the purchase, exchange, lease, or other dis- 
position. 

The following further protective provisions for 
trustees are contained in Section 98 of the Settled 
Land Act, 1925 — - 

(1) Where the tenant for life or statutory owner directs 
capital money to be invested on any authorised security or 
investment, the trustees of the settlement shall not be liable 
for the acts of any agent employed by the tenant for life or 
statutory owner in connection vith the transaction, or for 
not employing a separate agent in or about the valuation of 
the subject of the security or the investigation of the title 
thereto, or for the form of the security or of any deed 
conveying the subject thereof to the trustees. 

(2) The trustees of the settlement shall not be liable for 
paying or apphing any capital money by the direction of the 
tenant for life or statutory owner for any authorised pui*pose. 

(3) The trustees of the settlement shall not be liable in any 
way on account of any vesting instrument or other docu- 
ments of title relating to the settled land, other than 
securities for capital money, being placed in the possession 
of the tenant for life or statidory owner : 

Provided that wheret if the settlement were not disclosed, 
it would appear that the tenant for life had a general power 
of appointment over, or wes absolutely and beneficially 
entitled to the settled land, the trustees of the settlement 
shall, before they dehver the documents to him, require 
that notice of the last or only principal vesting instrument 
be written on one of the documents under which the 
tenant for life acquired his title, and may, if the docu- 
ments are not in their possession, require such notice to be 
written as aforesaid, but, in the latter case, they shall not be 
liable in any way for not requiring the notice to be written. 
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Section 99 of the same Act provides — 

Personal representatives, trustees, or other persons who 
have in good faith, pursuant to this Act, executed a vesting 
deed, assent, or other conveyance of the settled land, or a 
deed of discharge of trustees, shall be absolutely discharged 
from all liability in respect of the equitable interests and 
powers taking effect under the settlement, and shall be 
entitled to be kept indemniffed at the cost of the trust 
estate from all liabilities affecting the settled land, but the 
person to whom the land is conveyed (not being a purchaser 
taking free therefrom) shall hold the settled land upon the 
trusts, if any, affecting the same. 



PART III 


CHAPTER XXVII 

TRUST ACCOUNTS 

The precise form which trust accounts should 
take in any particular trust must depend upon the 
nature of the trust. It may be that the trust is one 
relating to some particular sum of stock or a specific 
property 'where the accounts ■will be very small, 
and on the other hand, the trust may be one of 
some magnitude involving dealings "with a large 
number of trust securities held upon trusts declared 
by a settlement of some perplexity. 

In the latter case it is strongly xuged that it 
should be made a practice to have a copy of the 
settlement (or viU) copied into the trust accounts 
book, or if this is not practicable, that there should 
be a full epitome of the portions which affect or 
may affect the account. 

The full names and addresses of the trustees 
should be stated as they are registered in respect 
of the trust securities. 

In the case of a marriage settlement care should 
be taken to distinguish the '‘husband’s” or "gen- 
tleman’s” funds and the ^'wife’s” or "lady’s” 
funds. It should be noted whether the life 
interests are in any way qualified, i.e. whether 
either is to be held on protective trusts and, 
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in the case of the wife, whether there is a 
restraint upon anticipation. The book should 
also show — 

1. Whether there is any power of appointment 
over either of the funds and if so by whom it is 
exercisable and in what way, i.e. by deed or wiU, 
or by will only. 

2. Whether the beneficiaries are required to bring 
advances to them into hotchpot. 

3. The ultimate destination of the funds (a) in 
the event of issue of the marriage, and (6) if there 
should be no issue. 

4. Whether there is any power for either spouse 
to withdraw any portion of the settled funds with 
a view to a second marriage. 

5. Whether the deed or will contains any power 
for either party to appoint new trustees or whether 
the statutory power applies. 

6. Whether there is any investment clause. 
If so, it shotild be copied out verbatim. 

Although powers may be given to the trustees 
to apportion blended funds, it is strongly recom- 
mended that there should, if possible, be a pre- 
vention of this blending as it invariably involves 
trouble where it occurs. It may be occasioned 
when the time comes to pay death duty on the death 
of the survivor of the spouses or on the final divi- 
sion of the funds, especially in cases where there 
has been no issue of the marriage and the funds go 
in different directions. 

Blending may sometimes be prevented in cases 
where a portion of each fund is invested in the same 
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kind of security by having the investments separ- 
ated into “A” Account and “B” Account. If, 
as sometimes happens, it is desired to take capital 
from each fund for an investment on a mortgage 
security, a note should be made of the amount 
of capital taken from each fund so that there 
may be a proper adjustment when the mortgage 
is repaid. 

It wiU be found most useful to have a page in 
the trust account book for Memoranda, and the 
nature of the Memoranda could be such as — 

1. A note of aU changes of addresses of any of 
the trustees and the date from which they take 
effect. 

2. A note of any notices received affectiug any 
dealiugs by any of the beneficiaries with their 
share in the trust funds, showing briefly what share 
is affected and the date on which the notice was 
received. 

No. 1 above will be found especially useful in 
dealings vith any Inscribed Stocks forming part of 
the trust funds, because the addresses of the 
trustees are never given on the stock receipts 
which are issued, and often delay and trouble arises 
owing to some shght differences in the addresses 
inscribed in the books of the Bank of England or 
other “domicile” of any particular stock. It is 
suggested also that as the stock receipts themselves 
have no intrinsic value they might be pinned into 
the trust account book and the addresses of the 
trustees as registered written thereon. 

It is also strongly recommended that entries 
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made in the trust account should be full and 
exphcit. Such entries as — 

Purchase of Consols .... £300 

should never appear but it should be somewhat 
in this way — 

£ s. d. £ d. 

Purchase of £425 2^- % Consols at 70 . . 297 10 - 

Brokerage . . . . . 2 10 - 

300 - - 

In the case of some trust securities, it is stated 
they are available only if pruchased at a price 
not exceeding a certain sum and if the entry is 
as above it can be at once seen that the law 
has been comphed with, and, further, it is easier 
to follow the holding with the published hsts of 
quotations. 

In entering up particulars of the trust invest- 
ments, care should be taken that full descriptions 
are given. For instance, where there are two pref- 
erence stocks of a company bearing different dates 
or described as First and Second Preference Stock, 
the date should always be shovui or the designation 
“First” or “Second” as the case may be. Thus — 

5 per cent Preference Stock (1888) of the A.B. Company. 

The date is an important factor as there are 
generally special features attached to each issue of 
Stock which will affect its price, especially is this 
so in the case of stocks which are redeemable on a 
certain date. The date of redemption in such cases 
always has an effect upon the market quotation 
of the stock. 
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A trustee should he ready at all times to produce 
his trust accounts to the beneficiaries, together 
with the vouchers, and he should also be prepared 
to produce the trust securities. If a beneficiary 
requires a copy of the accounts he should pay the 
cost thereof. A trustee must also be prepared to 
give to any beneficiary, or any person inquiring on 
his behaK, any particulars and information with 
regard to the investment of the trust funds. 

In the case of settled land of any magnitude, as 
the management is in the hands of the tenant for 
fife and as there is usually an estate office attached 
to the estate, there wiU be very Mttle accountancy 
for the trustees except, of course, in respect of any 
capital money. This capital money may arise 
(amongst other ways) on the sale of any portion of 
the settled land, as an equality of exchange when 
a portion of the settled land has been exchanged 
for land of less value, on any apportionment of 
mining rents, the proceeds of sale of timber when 
the tenant for life is not entitled thereto, or for 
fixtures on the property which may be taken at a 
valuation on any sale. 

The costs in connection vfith any sale are pay- 
able out of capital and on the lettmg of the pro- 
perty it has recently been held that the costs of the 
lease (so far as not payable by the tenant) may be 
paid out of capital, but any agent’s commission on 
letting must be paid out of income.^ 

In cases where capital money is laid out in im- 
provements in respect of which the tenant for fife 

^ Be Watson ; Brand v. Cidme-Seymour, [1928] W.N. 309. 
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has to make repayment by instalments it is always 
a good thing to open a special account thus — 

I:\IPEOVElVrENTS AT HiGHER rAR:M 

1930 1931 £ s. d. 

Jan. 10. Cost of Improve- Jan. 10. Instalment 

ment . . £2000 due this day 100 - - 

1932 

Jan. 10. Ditto 100 - - 

As previously stated no interest is charged in respect 
of these payments because the tenant for life would 
be entitled to the interest. 

On the death of the tenant for life, there will 
doubtless be Estate Duty payable which will 
be debited against the capital account as also 
would the costs of passing the account. The costs 
of an appointment of trustees are also paj'^able out 
of capital together udth the expenses of investing 
any capital money from time to time. 

With regard to the auditing of the trust accormts. 
Section 22 (4) of the Trustee Act enables a trustee 
in his discretion to have the accounts examined 
and audited, but in the absence of any special 
nature of the trust or any special dealings this 
should not be oftener than once in every three 
years. The trustees have a discretionary power of 
pajdng the costs out of capital or income, but it 
is added that, in default of any directions by the 
trustees in any special case, costs attributable to 
capital shall be borne by capital, and those attri- 
butable to income, by income. 

In the case of a Marriage Settlement Trust, it is 
suggested that the account book should commence 
either with a full copy of the settlement or a full 
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epitome giving the particulars before mentioned, 
and that this should be followed by a full list of 
the funds settled under two headings “the Gentle- 
man’s funds” and “the Lady’s fund.” These 
should be copied on the left-hand page of the book 
leaving the right-hand page blank for annotations 
as to dealings with any particular portion of the 
fund, thus — 

Gentleman’s Punds 

£500 Consols. Sold 1/1/26. Seepage 

£1,500 Preference Stock (4%) of Converted into 3J% 1st Pref. 
Bro-^ & Jones. Stock 2/1/30. 

Lady’s Pund. 

£2,400 5% Debenture Stock of Transferred to iMrs. Jones under 

Great Western Railway. an appointment made by her 

2/1/30. 

The item opposite the lady’s fund here illustrates 
a case where there has been no issue of the marriage 
and the husband is dead. The wife having a power 
of appointment over her fund exercises it in her 
own favour. On this the trustees would be justified 
in transferring the stock to her. 

The capital account itself is usually arranged 
under two headings of Stock and Cash. By having 
the full hst of investments as above suggested, and 
by marking opposite each item any dealings there- 
with an accoimtant would be able to cheek the 
transactions with the items in the Capital Account 
and understand that any item m the list of invest- 
ments which has no note as to its disposal opposite 
was stiU existing. On each transaction of sale or 
purchase two entries will be necessary, thus — 
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It -will be seen that the nominal amount of stock 
is placed under Stock in these accounts. 

In the majority of cases an account of income in 
respect of settled personalty is dispensed with by 
the giving of directions for the payment of the 
iticome direct to the account of the tenant for life. 
This is accomplished by first giving a direction to 
each company to pay the dividends or interest to 
a certain baiik. Many companies have their own 
forms of request, but a general form will be found 
in the Appendix of forms in this book. This, it will 
be noted, is just a general direction to send to a 
bank, as companies wall not, as a rule, recognise 
an authority to pay to any particular accomit at a 
bank, but this is overcome by giving a direction 
to the bank to credit the dividends and interest as 
received by them to the account with them of the 
person entitled. A form for this purpose wiU also 
be found in the Appendix. 

This method saves the trustees a good deal of 
trouble as if no directions are given the dividends 
are always sent to the first named trustee, who 
would then be obliged to endorse each dividend 
warrant and deal with it. He would also be obhged 
to collect and save all the counterfoil warrants or 
dividend “ tops ” as they are usually called, for the 
purpose of adjusting the tax payable by the person 
entitled to the income. MTiere the dividends are 
coUeeted by the bank this duty of collecting the 
“tops” is always undertaken by the bank, who 
usually send them to the acting trustee (or his 
solicitor) at intervals. 
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When mortgage interest is collected on behalf 
of the trustees, or the person entitled to the income, 
care should be taken to obtain udth the interest a 
certificate of deduction of tax signed by the mort- 
gagor. This should be obtained on the proper form 
supphed by the Inland Revenue authorities, and 
the mortgagee should also be asked to produce his 
receipt for any tax which he deducts. 

In all cases where the income is so paid to a bank 
it will be found a great convenience to have a 
register of the trust investments showing the dates 
of payment of dividends (or interest) on each invest- 
ment and the probable amount, thus — 


Investment 

Income 

Payable 

Gross 

Amount 

£1.000 Mortgage at 5% on Blackacre 
Bristol the property of W. Smith 

25th March 
29th Sept. 

£ s. d, 

25 - - 
25 - ^ 

£700 4% Debenture Stock of the Great 
Western Railway .... 

February 

August 

14 - - 
14 - - 


This book will be found of great assistance in 
many cases, e.g. when asked to check the income 
received by the person entitled, or when it is wished 
to obtain repayment or an adjustment of income 
tax, and also when an apportionment of mcome is 
necessary on the death of the tenant for life. 

When an income account is kept by or on behalf 
of the trustees it is strongly advised that all entries 
should be made in full showing precisely in respect 
of what capital sum each item is received, the 
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period which the payraent covers, and the gross 
amount as well as the tax deducted, thus — 

1932 £ s. d. £ s. d. 

April 20. Half-year’s interest on £700 4,% Deben- 
ture Stock of Smith & Bro^m due 

31/12/31 14-- 

tax at 5s. in the £ . . . 3 10 - 

10 10 - 

and not merely “Cash from Smith & Brown for 
interest £10 10s. Od.” The omission to make full 
entries at the time often involves a great deal of 
labour and time when it is desired to render an 
accoimt to a beneficiary, and the additional small 
labour required to make a full entry when the 
details are at hand is thus amply rewarded. 

In connection vith stocks and shares, Bonus 
Certificates are sometimes issued by companies, 
and the question arises whether these should be 
regarded as Capital or Income. On this point the 
two following recent cases viH be found of use — 
Ee Taylor ; Walters v. Taylor, [1926] Ch. 923. 
In this case it was held that if a company distribu- 
ted bonus shares and questions arise as to whether 
such shares are capital or income, the substance, 
and not the form of the transaction, must be re- 
garded; also that an option given to the share- 
holders to take the shares in cash does not neces- 
sarily determine that it is income and not capital. 

Re Bates ; MovMtain v. Bates, [1928] Ch. 682. 
Here the company paid a bonus in respect of shares 
and stated that the payment was not a dividend or 
bonus, but a capital distribution. Notwithstanding 
this statement, ^Ir. Justice Eve held that though 
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the company could have capitalized the surplus 
fund by the issue of bonus shares, that was the only 
way in which the fund could have been capitalized. 
As this had not been done, the money must be 
treated as income. 

It seems from this that where there is a cash 
bonus distribution it can safely be regarded as 
income, but if the distribution be m the nature of 
the allocation of shares, the circumstances of the 
distribution must be considered, as it may be 
either capital or income. 

In the consideration of trusts arising under a 
will there are two important matters to be observed 
which do not arise in the case of a marriage settle- 
ment trust. There is first, the order of payment 
of debts, that is, the order in which a testator’s 
estate is liable for such payment. Then, in the 
case of property subject to a mortgage or charge 
created by the testator and which property is 
specifically bequeathed, we have to consider who 
is responsible for payment of the mortgage or 
charge. 

Order oe Payment oe Debts 

There is first of all the right of a personal 
representative to retain a debt due to him from a 
testator or intestate. This right is a very ancient 
one, and was established for the very good reason 
that a personal representative cannot sue himself 
for a debt : he caimot be both plaintiff and defend- 
ant in the same action. The right has from time 
to time been extended, and it is now governed by 



172 TETTSTS, TEUSTEES, AKB TRUST ACCOUNTS 


Section 34 (2) of the Administration of Estates 
Act, 1925, which provides that — 

The right of retainer of a personal representative and his 
right to prefer creditors may be exercised in respect of all 
assets of the deceased but the right of retainer shall only 
apply to debts owing to the personal representative in his 
own right whether solely or jointly with another person. 

It was held that an executor could exercise this 
right, where the estate was insolvent, against the 
Crown in respect of assessed taxes, but this decision 
has since been overruled by the House of Lords.^ 
The order for payment of debts is set out in the 
First Schedule to the Administration of Estates 
Act, 1925, as follows — 

Part /. Rules as to payment of debts where the estate is 
insolvent. 

1. The funeral, testamentary, and administration 
expenses. 

2. Subject thereto, the same rules shall prevail and be 
observed as to the respective rights of secured and unse- 
cured creditors and as to debts and liabilities provable and 
as to the valuation of annuities and future and contingent 
liabilities as may be in force for the time being under the law 
of bankruptcy with respect to the assets of persons adjudged 
bankrupt. 

Part II. Order of apphcation of assets where the estate 
is solvent. 

1. Property of the deceased undisposed of by will, subject 
to the retention thereout of a fund sufficient to meet any 
pecuniary legacies. 

2. Property of the deceased not specifically devised or 
bequeathed but included (either by a specific or general 
description) in a residuary gift, subject to the retention out 
of such property of a fund sufficient to meet any pecuniary 
legacies, so far as not provided for as aforesaid. 

3. Property of the deceased specifically appropriated or 

1 A.^G. V. Jackson, [1932] W.N. 61. 
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devised or bequeathed (either by a specific or general des- 
cription) for the payment of debts. 

4. Property of the deceased charged with, or devised or 
bequeathed (either by a specific or general description) 
subject to a charge for the payment of debts. 

5. The fund, if any, retained to meet pecuniary legacies. 

6. Property specifically devised or bequeathed, rateably 
according to value. 

7. Property appointed by vill under a general power, 
including the statutory power to dispose of entailed interests, 
rateabty according to value. 

8. The following provisions shall also apply — 

(a) The order of application may be varied by the will 
of the deceased. 

(b) This part of tliis schedule does not afiect the liability 
of land to answer the death duty imposed thereon in exon- 
eration of other assets. 

It is declared by Section 34 of the Act that this 
order is subject to any contrary intention shown 
by the ’null of the deceased. 

There have been several cases on paragraph 1 
of Part II. Where a share in a residuary estate 
lapsed owing to the death of the legatee in the 
testator’s lifetime it was held that this share was 
property not disposed of, as the paragraph means 
“effectively” disposed of. ^ A testator devised his 
residuary estate upon trust for sale and conversion, 
and after payment of his debts, etc., gave the resi- 
due thereof as to one-half to liis wife and the other 
half to his daughters. The wife predeceased the 
testator and her moiety lapsed. It was held that 
the debts were payable out of the residue of the 
estate as a whole, seeing that there was a direction 
for the payment of debts and the residue could only 

^ Re Lamb ; Vipond v. Lamb, [1929] 1 Ch. 722. 
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be ascertained after payment of debts 4 A testator 
devised his real estate to a brother who predeceased 
him. He gave his personal estate to trustees upon 
trust for sale and paj-ment of debts. It was held 
that although, prima facie, the fund for payment of 
debts was the lapsed devise yet the direction to 
pay debts relieved it of this liability.^ A testator 
devised all his freehold and personal estate to his 
trustees subject to payment of debts upon trust 
for several persons, some of whom predeceased the 
testator. In this case the Court of Appeal held that 
the personal estate was hable and not the lapsed 
shares.® A testator gave the income of a share of 
residue to A for life, this gift lapsed, and the Court 
of Appeal held that this was the fund for payment 
of the debts.'^ A will contained a direction for the 
payment of debts and the residue was settled on 
X for hfe and then on Y and Z. The gift to Y 
lapsed, and it was held that the debts were payable 
out of the whole residue.® YTiere a will indicates 
with reasonable clearness the intention of the 
deceased as to the property hable to the pavmient 
of debts and fimeral and testamentary expenses 
the Act is to take effect subject to any variation 
required to cany out that iutention.® 

IVhere a testator had a general power of appoint- 
ment exercisable vith the consent of the trustees 
over funds which he appoiuted by deed, it was 

1 Be Petty ; Bolliday v. Petty, [1929] 1 Ch. 726. 

2 Ee Atkinson, Webster v. Walter, [1930] 1 Ch. 47. 

® Re Kemptkome, [1930] 1 Ch, 268. 

^ Re Tong ; Hilton v. Bradbury, [1931] 1 Ch. 202. 

^ Re Cruse, Gass v. Ingham, [1930] W.17. 206. 

® Re LittUwood ; Clark v. Littleicood, [1931] 1 Ch. 443. 
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held that the funds were liable, on a deficiency 
of assets, for payment of debts on the testator’s 
death, and that the fact that consent to the appoint- 
ment was necessary did not prevent its being a 
general power, as though the trustees might veto 
the exercise they could not select the objects to 
whom the property might be appointed.^ 

The decision in the case of Be Tong has been 
upheld by the Court of Appeal in a case where a 
Testator, after bequeathing certain pecuniary lega- 
cies free of legacy duty, gave the residue of his 
property equally between A and B and the gift 
to B had lapsed.^ In the lower Court it had been 
decided that though the debts and funeral and 
testamentary expenses were payable out of A’s 
share, the legacies must be paid out of the general 
estate before the shares of residue were ascer- 
tained. The Court of Appeal, however, decided 
that the case was governed by in Re Tong, and 
that there was nothing in the will to alter the 
statutory order. 

A personal representative may prefer a pressing 
creditor by making to him an equitable assignment 
of part of the assets even though the estate may 
prove to be insolvent.® 

A personal representative may (though he is not 
bound to do so) pay any debt due from the deceased 
though it may be statute barred, provided it has 
not been duly adjudged a statute barred debt by 
a court of law. 

^ Re Phillips ; Lawrenee v. Huxtable, [1931] 1 Cli. 347. 

2 Re Worthington; Nichols v. Hart, [1933] W.N. 131. 

3 Re Williams ; Richards v. Williams, [1930] 2 Ch. 283. 

13“ 
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It wiU have been noticed that both in the case 
of a solvent and insolvent estate, the funeral and 
testamentar}' expenses have the first claim. Fun- 
eral expenses are restricted to such sums as are 
reasonable and necessary, having regard to the 
probable value of the assets and to the testator’s 
condition in hfe. 

In the case of bankruptcy, after the payment of 
funeral and testamentary expenses, the debts 
rank in the foUoving order — 

(a) Rates due at the time of death and having 
become due and payable within twelve months 
before that time and all assessed taxes to the 5th 
April before the death, not exceeding one year’s 
assessment. 

(b) Wages, salary, or commission of any clerk 
or servant in respect of services rendered to the 
deceased during the four months immediately 
before his death, not exceeding £50. 

(c) Wages of any labourer or workman not 
exceeding £25 in respect of services rendered to the 
deceased during two months before his death. 

(d) Any compensation payable under the Work- 
men’s Compensation Act. 

(e) Contributions under the National Health 
Insurance Act, 1924, or the Unemployment Insur- 
ance Act, 1920, in respect of employed contributors 
and employed persons during the four months 
before the death. 

These five items rank equally between them- 
selves, and if there has been any distraint by the 
landlord within three months before the death the 
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debts are a first charge on the property distrained 
or the proceeds of sale thereof; the landlord, 
however, having hi respect of any money paid 
under any such charge the same rights of priority 
as the person to whom such payment is made. 

All other debts rank pari passu except — 

1. Money or other estate of a wife lent or en- 
trusted by her to her husband for the purpose of 
any trade or business (but a loan for personal 
purposes is not postponed (see Re Clarke, Ex parte 
Schultze, [1898] 2 Q.B. 330). 

2. Money or property similarly lent or entrusted 
by a husband to a wife. 

3. Money lent to the deceased on a contract that 
the lender shall receive a rate of interest varying 
with the profits of the deceased’s business or a share 
of the profits of the business. 

4. Money due to the seller of the goodwill of a 
business in respect of a share of the profits which 
the deceased when buying the business contracted 
to pay. 

These four items are postponed until the other 
debts for valuable consideration have been satis- 
fied. 

Property Subject to a Mortgage or Charge 

Prior to 1926 if a testator devised real property 
which was subject to a mortgage or charge to a 
person, that person had to take the property sub- 
ject to the charge. This was the effect of the 
Statutes known as the Real Estate Charges Acts 
of 1854, 1867, and 1877 familiarly referred to as 
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“Locke King’s Act.” But if before 1926 a testator 
had bequeathed personal property so charged, in 
the absence of any direction to the contrary, the 
beneficiarj" would have been entitled to the pro- 
perty free from the charge, which would have to 
be paid off out of the residuary personal estate of 
the testator. This inequality has now been reme- 
died by Section 35 of the Administration of Estates 
Act, 1925. This section provides — 

(1) Wliere a person dies possessed of, or entitled to, or, 
Tinder a general power of appointment (including the statu- 
tory power to dispose of entailed interests) by his whl disposes 
of, an interest in property, which at the time of his death is 
charged with the payment of money, whether by way of 
legal mortgage, eqiutable charge or otherwise (including a 
lien for unpaid purchase money), and the deceased has not 
by wiU deed or other document signified a contrary or other 
intention, the interest so charged shall, as between the 
difierent persons claiming through the deceased, be primarily 
liable for the payment of the charge ; and every part of the 
said interest, according to its value, shall bear a propor- 
tionate part of the charge on the whole thereof. 

(2) Such contrary or other intention shall not be deemed 
to be signified — 

{a) by a general direction for the payment of debts of 
the testator out of his personal estate, or his residuary real 
and personal estate, or his residuary real estate ; or 
{h) by a charge of debts upon any such estate ; 
unless such intention is further signified by words expressly 
or by necessary implication referring to all or some part of 
the charge. 

(3) Nothing in this section afiects the rights of a person 
entitled to the charge to obtain payment or satisfaction 
thereof either out of the other assets of the deceased or 
otherwise. 


A testator gave a policj^ of insurance wbich was 
subject to a mortgage to A, and directed that his 
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debts should be paid out of a special fund. It was 
held that the special fund was primarily liable to 
pay off the mortgage debt on the pohcy, as the 
direction to pay the debts out of that fund was a 
sufficient indication of a contrary intention within 
the meaning of the above section, and as the fund 
was not sufficient to pay off the whole it was also 
held that in so far as it was insufficient the sum was 
payable out of the policy money. ^ This decision 
follows a decision in an earlier case.^ In another 
case a testator gave his farming stock to A and B, 
charged with the payment of his debts and funeral 
and testamentary expenses, and gave the residue 
to C. Here it was held that the farming stock was 
hable.® 

In any case, therefore, where a deceased testator 
has an overdrawn account at his bank and has 
lodged securities to secure the same, care should 
be taken to ascertain what securities have been so 
lodged, as if any of such securities have been speci- 
fically dealt with by the wiU, a liabifity for a pro- 
portion of the overdrawn account wotdd attach 
thereto. For this purpose, it is presumed the 
proper course would be to allocate the amount of 
the overdraft to such securities which have been so 
lodged, proportionately to the value of such secur- 
ities at the time of the death. Thus, if securities 
of the total value of £5,000 at the date of death are 
lodged to secure an overdraft amounting to £1,000 


^ i?e Fegan ; Fegan v. Fegan, [1928] Ch. 45. 

2 Re Birch, [1909] 1 Ch. 787, 

2 Re Littlewood ; Clarh v. Littlewood, [1931] 1 Ch. 443. 
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and one of these securities of the value of £1,500 is 
bequeathed to A, in the absence of any contrary 
intention to be gathered from the 'will, A would be 
Hable to contribute £300 towards the overdraft. 

Legacies 

There are three kinds of legacies, general, specific 
or demonstrative. A “specific” legacy is a gift of 
a specified article. By a specified article is meant 
something which can be separately identified such 
as “my cabinet” or “the sum of £500 3.j per cent 
War Loan standing in my name.” In such a case 
if the specific article is not in existence at the time 
of the testator’s death the legacy is said to be 
“adeemed,” and the legatee gets nothing. There 
are numerous cases relating to specific gifts show- 
ing when they take effect and when they fail. The 
law governing the subject is really Section 24 of 
the WUls Act, 1837, which provides that — 

Every will shall be considered with reference to the real 
and personal estate comprised in it to speak and take eSect 
as if it had been executed immediately before the death of 
the testator, unless a contrary intention shall appear by the 
will. 

Among other decisions, there are the follo-wing — 
Where a testator made a specific gift of leasehold 
property and then purchased the freehold reversion 
it was held that the fee simple of the property passed 
by the gift.^ I\Tiere a testator sold, subsequent to 
the date of his 'wfill, land which he had specifically 
devised, and took a mortgage thereon, it was held 

1 Saxion v. Saxton (1879), 13 Ch. D. 359. 
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that the mortgage did not pass to the legatee. ^ 
Where a testator gave “My present lease” to his 
daughter and that lease expired and he had taken 
another lease, and had made a codicil confirming 
his will, it was held that the new lease passed to 
the daughter. 2 Where property was specifically 
devised after an option of purchase had been 
granted over the land, the devisee is entitled to the 
purchase money if the option is exercised as to 
part of the property.® Where a testatrix be- 
queathed “ my piano ” by her will and subsequently 
sold that piano and bought another it was held 
that the new piano did not pass.^ 

A specific legacy carries aU accretions thereto, 
and also carries the income as from the date of the 
testator’s death.® 

The law forbidding the holding of a legal estate 
in undivided shares in property and thereby 
notionally converting such shares into personalty 
had a drastic effect in some cases. For instance, 
where there was a devise of real property to a 
brother it was held this did not carry undivided 
shares.® The words “aU my share and interest” 
in property have been held sufficient to carry such 
undivided shares.'^ In another case the words 
“All my real estate and undivided shares in real 
estate ” were held sufficient, but in that case there 

^ Re Clowes, [1893] 1 Ch. 214. 

^ Re Reeves ; Reeves v. Pawson, [1928] Ch. 351. 

^ Re Calow ; Calow v. Galow, [1928] Ch. 710. 

* Re Sikes ; Moxon v. Grossley, [1927] 1 Ch. 364. 

® Re Buxton ; Buxton v. Buxton, [1930] 1 Ch. 648. 

® Re Kempihorne, [1930] 1 Ch. 268. 

^ Re MelUsJi (1927), referred to In re Wheeler (infra). 
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was a codicil executed after 1926 confirming 
the will.^ The words “All my moiety or equal 
half part or share or other share of and in,” 
etc., in a will made in 1922 were insufficient, 
and it was held there had been ademption by 
conversion.^ 

A specific legacy, therefore, has one disadvantage 
that it is so liable to ademption, hut as against this 
it enjoys two advantages, it carries interest from 
the date of death, and it is not hable to abate so 
soon as a general legacy. 

A “demonstrative” legacy is a legacy coupled 
with a direction as to the source from which it is 
to be paid as “I give my brother a legacy of £550 
to be paid out of my War Loan.” This kind of 
legacy does not carry interest from the date of 
death, but it is not hable to ademption if the fund 
out of which it is payable does not exist ; in such a 
case it is payable in the same way as a general 
legacy out of the general estate. A demonstra- 
tive legacy does not abate with general legacies 
unless the fund out of which it is payable is 
exhausted. 

With regard to interest on legacies, unless there 
is a time fixed for pajunent of a legacy it does not 
begin to carry interest until one year from the date 
of death, that being the period allowed by law to 
a personal representative to carry out the work of 
administration. "Where a legacy is contingent, 
interest begins to run from the happening of the 

^ Re Wheeler ; Jarti&son v. Cotter^ [1929] 2 K.B. 81. 

® Re Newman ; Slater w Newman, [1930] 2 Ch. 409. 
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contingency, and if a time for payment is men- 
tioned interest runs from that time. Where, 
however, a legacy is given in satisfaction of a debt 
it carries interest from the date of the testator’s 
death. A legacy charged on land also carries inter- 
est from the date of death so also does a legacy to 
a child or an infant person to whom the testator 
stands in loco 'parentis. The reason, in the case of 
a child or other infant person to whom the testator 
stands in loco parentis, for the legacy carrying 
interest is said to be that it must be considered the 
testator meant the legacy to be for the mainten- 
ance of such child or infant. 

Conversion oe Wasting Property 

When an estate comprises property of a wasting 
or reversionary nature it may be subject to the 
rule known as the rule in Howe v. Earl Dartmouth.^ 
This rule is as follows — 

Where a testator indicates an intention that the residue 
of his personal estate shall be enjoyed by persons in succes- 
sion it is the duty of the executor, in the absence of evidence 
of a contrary intention on the part of the testator, to con- 
vert so much of the estate as is of a wasting or perishable 
nature, or otherwise consists of securities not authorised for 
the investment of trust funds, and so much of the estate 
as is of a reversionary or expectant nature, into authorised 
investments.” 

Numerous cases exist in which the Court has 
deduced from the terms of a will an indication of a 
contrary intention to the rule being applied. The 
most usual expression in a will to this effect is that 


1 (1802), 7 Ves. 137. 



184 TRUSTS, TRUSTEES, AND TRUST ACCOUNTS 

the rents and profits of the property shall from the 
time of the testator’s death go to the same persons 
and in hke manner as the income of the proceeds 
of the sale would have done if the sale and con- 
version had been actually made. 

Where the rule applies, until the conversion has 
been carried out, the tenant for life is not entitled 
to the whole of the income of the wasting property 
or unauthorised security but to interest, now calcu- 
lated at the rate of 4 per cent per annum on the 
value of the security as at the date of the testator’s 
death. 

A corollary rule to this was estabhshed in 1883 
when it was decided that in the case of reversionary 
property the apportionment between the tenant for 
fife and the remaindermen should be effected by 
ascertaining what sum put out at the time of the 
testator’s death calculating the interest with yearly 
rests (allowing income tax) would with the accu- 
mulations of interest, have produced the amount 
which is received when the reversion falls in. This 
sum will represent the capital and the residue will 
represent the income.^ 

Among the cases where the rule in Howe v. 
Dartmouth does not apply are the following. It 
does not apply in the case of an intestacy because 
the trust for sale imposed by Section 33 of the 
Administration of Estates Act, 1925, provides — 

(5) The income (including the net rents and profits of 
real estate and chattels real, after payment of rates, taxes, 
rent, cost of repairs, insmance, and other outgoings properly 

^ Re Chesterfield* s Trusts (1883), 24 Ch. 643. 
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attributable to income) of so much of the real and personal 
estate of the deceased . . . may, however such estate is 
invested, as from the death of the deceased, be treated and 
apphed as income, and for that purpose any necessary 
apportionment may be made between the tenant for life 
and the remainderman. 

The rule is not applicable in the case of leasehold 
property as subsection 28 (2) of the Law of Pro- 
perty Act, 1925, has the effect that where leaseholds 
have been held on trust for sale under a power of 
postponement the rule is no longer apphcable, so 
that the tenant for hfe becomes entitled to the fuU 
income and not to 4 per cent only on its value as 
at the date of death. ^ The subsection referred to 
is as follows — 

Subject to any direction to the contrary in the disposition 
on trust for sale or in the settlement of the proceeds of sale, 
the net rents and profits of the land until sale, after keeping 
down costs of repairs and insurance and other outgoings 
shall be paid or applied, except so far as any part thereof 
may be liable to be set aside as capital money under the 
Settled Land Act, 1925, in like manner as the income of 
investments representing the purchase money would be 
payable a sale had been made and the proceeds had been 
duly invested. 

It has been held that where residuary personalty 
is given by will to trustees on trust for conversion 
with power of postponement the rule in Howe v. 
Earl Dartmouth still applies to property other than 
leaseholds notwithstanding the above subsection, 
as that section is not made apphcable to pure 
personalty by Section 39 (1) (ii) of the Adminis- 
tration of Estates Act, 1925, which deals with the 


1 Re Brooker ; BrooJcer v. Brooker, [1926] W.N. 93. 
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powers of a personal representative.^ This is the 
subsection, in question — 

(ii) All the powers, discretions, and duties conferred or 
imposed by law on trustees holding land upon an effectual 
trust for sale (including power to overreach equitable inter- 
ests and powers as if the same affected the proceeds of 
sale). 

It must be confessed it is difficult to see the exact 
apphcation of this subsection as it seems to clearly 
give all the powers, discretions, and duties of a 
trustee for sale to a personal representative. 

The rule never apphes in the case of a settlement 
made by deed, nor does it apply to realty. 

The rule does not apply to “specific” property 
given to persons in succession. Nor does it apply 
when there is a trust for sale on the death of the 
tenant for life, nor where there is a direction or 
authority to retain any existing investment, nor 
in any case where a sale is directed to be made 
with the consent of all the beneficiaries. 

The rule has no apphcation when apportioning 
income of a testator’s estate on his death. From 
whatever source the testator’s income was derived, 
the proportion of that income down to the date 
of death belongs to the estate as capital. 

A further rule m connection with the admin- 
istration of estates is that known as the rule in 
Allhusen v. Whittell.^ This rule is that the amount 
of the testator’s capital at his death, plus the 
income of the first year succeeding his death, and, 

* Re Trollope’s Will Trusts, [1927] 1 Ch. 596. 

“ L.R. (1867), 4 Eq. 295. 
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secondly, the sums required to pay the debts, 
legacies and similar deductions are to he ascer- 
tained. The deductions are then considered to be 
payable in the proportion which the first year’s 
income bears to the total of capital and income, 
thus — 

Capital at death . . £10,000 Amount of debts, etc. . £600 

First year’s income . . 500 

£10,500 

Here the proportion of the debts payable out of 
the first year’s income would be of £500 = 

£29 approximately, so that for the first year the 
tenant for life would only be entitled to the balance 
of £471 of that year’s income. 

The reason for this rule was stated to be that 
“it is clear the tenant for life ought not to have the 
income arising from what is wanted for the pay- 
ment of debts because that never becomes residue 
in any way whatever.” 

In a more recent case it was decided that the 
income for the purpose of such calculation should 
be the net income, i.e. the income after deducting 
income tax.^ 

This rule, however, is not rigidly adhered to, 
and indeed it has been decided that it need not be 
slavishly followed in every case where residue is 
settled, and that it should not be apphed in a case 
where large sums have been expended in clearing 
the estate at intervals considerably prior to the 
end of the fitrst year.^ 

^ OUham, v. Myles, [1927] W.N. 113. 

2 Re McEuen ; McEuen v. Phelps (1914), 83 L.J. Ch. 66. 
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The rule must also be considered in the hght of 
the new order for payment of debts already alluded 
to. For instance, if a testator gave his residuary 
estate to A, B, and C as tenants in common or 
in equal shares, and either of these three died in 
the testator’s lifetime there would be an intestacy, 
and, in the absence of any contrary direction in the 
will, the share in respect of which such intestacy 
occurred would be the first property hable to pay- 
ment of debts, and there might very hkely then be 
no occasion to resort to any other part of the estate. 

It will be found that in general practice, how- 
ever, this rule is seldom regarded except in the case 
of very large estates. It is often considered to be 
too involved to commend itself for general adapta- 
tion. 

Reversionary Property 

When reversionary property falls into possession 
the method of apportioning the amount received 
between capital and income has been suggested by 
the case of Be Chesterfield’s Trusts?- It will be under- 
stood that by “reversionary” property the refer- 
ence is to cases where a testator’s interest was 
vested but there was an outstanding interest in 
the property having priority over this vested inter- 
est. For instance, there may be a will under which 
A receives the income for fife, and on A’s death 
the property is to go to B absolutely. In this case, 
if B survives the testator his interest will “vest” 
immediately, though he tyiLI receive nothing during 

1 (1883), U Ch. D. 643. 
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A’s lifetime. If B should predecease A, his rever- 
sionary interest will form part of Iris estate, and if 
B has settled his estate on persons in succession, 
it is when A dies and the reversion “falls in” that 
the calculation is to be made. What proportion 
should the hfe tenant imder B’s will receive? It 
may be that for some years this reversionary inter- 
est has yielded nothing, and on its becoming pay- 
able it was decided in Re Chesterfield that the 
following principle must be adopted. Find the sum 
which at B’s death would, if put out at interest 
then and calculated with yearly rests, less income 
tax, produce the sum actually received. The sum 
thus ascertained must be regarded as capital, and 
the balance of the sum actually received must be 
regarded as income and paid to the tenant for 
life. 

Adjustment of “Hotchpot” 

When it is found that any sums or allowances 
have to be brought into hotchpot on the division 
of the trust funds the sums must first be brought in 
as part of the assets of the testator’s estate. 

Thus, assuming we have an estate of the capital 
value of £7,000 to be divided among four, one of 
whom has had an advance of £2,000 to be accounted 
for and a second an advance of £1,000 to be ac- 
counted for, the notional fund for division wall 
be — 

Value of estate £7,000 

Amounts to be brought into account . . . 3,000 

£J0,000 
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The actual sum for division 

will then be 

ac- 

coimted for in this way — 




£ 

£ 

A's share of £10,000 .... 

. 2,500 


Less advance ..... 

. 2,000 



— 

500 

B’s share of £10,000 .... 

. 2,500 


Less advance ..... 

. 1,000 



— 

1,500 

C’s share of £10,000 .... 

. 

2,500 

D’s share of £10,000 .... 


2,500 


£ 

:7,ooo 


In cases where the residuarj^ estate cannot be 
immediately divided, and in which sums have so 
to be accounted for, two methods of adjusting the 
income on division have been formulated by the 
Courts, and there are several cases dealing there- 
with which should be consulted in case of difficulty.^ 
Assuming an estate of £7,000 as before with two 
sums of £2,000 and £1,000 to be accoimted for and 
that the income on the £7,000 is £300. 

Under the first rule, interest at 4 per cent would 
be charged on the £2,000 and £1,000 which would 
make the total income £420, and this would be 


thus apportioned — 

£ 

A gets £105, less interest on his £2,000 (£180) . . 25 

B gets £105, less interest on his £1,000 (£40) . . 65 

Cgets 105 

B gets 105 


£300 


Under the second rule, the principle is to take the 

^ Be Bees ; Bees v. George (1881), 17 Ch. D. 701 ; Re Poyser, [1908] 
1 Ch. 828; Re Craven^ [1914] 1 Ch. 358; Re Forster ■‘Brown, [1914] 
Ch. 564; Re Tod, [1916] 1 Ch. 567; Re Hargreaves (1903) 88 L.T. 100; 
Re Mansel, Smith v. Mansel, [1930] 1 Ch. 352. 
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£7,000 plus the advances, £3,000, making a total 
of £10,000, and to apportion the £300 on this 
total, thus — 


A gets i 
B gets ^ 
C gets 
D gets 


£ s. d. 
21 8 6 
64 5 8 

107 2 11 

107 2 11 


£300 - - 


Although the second method has been generally 
disregarded, yet in the latest recorded case FarweU, 
J. decided in its favour unless in any case it can be 
distinguished on one of two grounds; first, that 
the testator did not contemplate an immediate 
division; or, secondly, that the nature of the 
estate forbids a reasonable and fair valuation at 
the death, and in the case then being considered 
{re Mansel) he held that the rule was not excluded 
on either ground. 

In connection with the question of hotchpot it 
has also been decided that where any of the sums 
to be accounted for have been paid or advanced 
more than three years before the testator’s death, 
and have thereby escaped Hability for estate duty, 
the benefit of this freedom from duty should be 
retained by the person to whom the advance was 
made, and that such person should, therefore, only 
be charged with the proportion of estate duty 
attributable to the sum actually received by him 
on the final division.^ Therefore assuming an 
estate of £3,000 has to be divided, and one of two 

^ Re Tollemache ; Forbes v. Public Trustee, [1930] W.N. 138. 

1410 
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beneficiaries to ^7110311 tlie estate has been be- 
queathed has to account for an advance of £1,000, 
the estate duty being chargeable only on £3,000 at 
5 per cent (£150) the £3,000 would be divided in 
this way — 

£ s. d. 

Paid duty ....... 150 - - 

A one half of £4,000 (less duty on £2,000) . . 1,900 - - 

B one half of £4,000 £2,000 

Less advance £1,000 

Duty on £1,000 50 

1,050 

950 - - 


£3,000 - - 


Losses on Investments 

It sometimes happens that an investment may 
yield no income for some considerable time, and is 
only reahsable at a loss and in such circumstances 
the question arises, who shall bear the loss ? Is the 
tenant for fife in such a case to be deprived of all 
income in cases where the full capital is irrecover- 
able? 

There are two principal cases governing this 
point. In the first ^ it was said: “As between 
hfeowner and remainderman the principle is rate- 
able equahty in the incidence of the loss,” and in 
the second 2 “The true principle in aU these cases 
is that neither the tenant for life nor the remain- 
derman is to gain an advantage over the other, 
neither is to suffer more damage in proportion to 
his estate and interest than the other suffers. The 

^ Be Athinsorij [1904] 2 Ch. 160. 

* Cox V. Cox (1869), L.R. 8 Eq. 343. 



TRUST ACCOUNTS 


193 


two must share the loss in the same way as they 
would have shared it had it occurred when they 
first became entitled in possession to the fund.” 

The following example explains the prmciple of 
the first case — 

Suppose a mortgage for £6,500 only reahses 
£5,500, and that at the time of realisation there 
are two years’ interest in arrear at 5 per cent, i.e. 
£650. In this case the £5,500 realised would be 
apportionable in the proportions of £6,500 and 
£650, thus — 

£ 

Tenant for life ( ^th) = . . . . . . 50 O 

Remainderman (^ths) = ..... 5,000 

£5,500 

And in a third case ^ it was held that where in 
such a case the collector of a sum on account of a 
mortgage believed to be insufficiently seemed, 
should at once distribute instalments collected, on 
the same basis. 

The method suggested by the second case is 
that a calculation should be made by taking a 
fixed unit (say £100) on account of capital plus 
interest at a rate and for a period depending on 
the circumstances of the case, and then to appor- 
tion the loss in the proportions of the respective 
amounts of capital and interest thus arrived at. 

To illustrate let us suppose the principal sum 
due to be £3,000, and there are 5 years interest due 
at 4 per cent and only £2,500 is recovered. In this 

^ Re AucJcetilVs Estate (18S1), 27 L.R. Ir. 331. 
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case we should divide the £2,600 in the proportions 
of £100 and £20— 

£ s. d. 

Income or J of £2,500) = 416 13 4 
Capital or f of £2,500 = 2,083 6 8 


£2,500 - - 


Apportionments 

Prior to the Apportionment Act of 1870 a curious 
position prevailed, as under the common law, rents, 
annuities (except for the maintenance of infants 
and of married women separated from their hus- 
bands), dividends of companies and salaries were 
not apportionable in respect of time, but interest 
on money lent accrued daily. This is thus referred 
to in the Preamble to the Act — 

Whereas rents and some other periodical payments are 
not at common law apportionable (like interest on money 
lent) in respect of time and for remedy of some of the 
mischiefs and inconveniences thereby arising divers statutes 
have been passed. 

The Act then provides that — 

^ Ikom and after the passing of this Act, all rents, annuities, 
dividends and other periodical payments in the nature of 
income (whether reserved or made payable under an instru- 
ment in writing or otherwise) shall, like interest on money 
lent, be considered as accruing from day to day and shall 
accordingly be apportionable in respect of time accordingly. 

The Act then provides that the apportioned part 
shall be payable or recoverable when the entire 
payment shall become due and payable. 

The word “annuities” includes salaries and 
pensions. 
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The Act further provides that — 

The word “dividends” includes (besides dividends strictly 
so called) all dividends made by the name of dividend, bonus, 
or otherwise, out of the revenue of trading or other public 
companies, divisible between all or any of the members of 
such respective companies, whether such payments shall be 
usually made or declared at fixed times, or otherwise ; and 
all such divisible revenue shall, for the purposes of this Act, 
be deemed to have accrued by equal daily increments during 
and within the period for or in respect of which the payment 
of the same revenue shall be declared or expressed'to be 
made, but the said word “dividend” does not include pay- 
ments in the nature of a return or reimbursement of capital. 

The question of the apportionment of dividends 
does not occur immediately on the death of a 
testator for the purposes of the Inland Revenue 
Account for Estate Duty purposes because the 
prices of stocks which have to be carried into that 
account generally cover the accruing dividend. 
They do in all cases where the stock is not quoted 
ex dividend, and then the whole of the dividend 
should be carried in as an addition to the estate 
as a purchaser of a stock ex dividend is not entitled 
to the dividend. 

It frequently happens on the death of a tenant 
for life that the trustees and the tenant for life are 
not each represented by the same sohcitor, and 
there have, in such cases, to be communications 
on both sides in order to ascertain the value of 
the estates which have to be aggregated. In cases 
where there are stocks it should be seen whether 
any of the stocks are carried in at an ex dividend 
price by the trustees as it is only in respect of 
these that any proportion of dividend to date of 



196 TRUSTS, TRUSTEES, AND TRUST ACCOUNTS 

death would have to be accounted for in the 
account of the tenant for life’s estate. 

When apportioning any item the apportionment 
should be made in relation to the time for which 
the item accrued, e.g. if income of £40 is received 
for a quarter ending Christmas in any year and an 
apportionment is desired, say, to the 1st November, 
the proper method is to take ff of £40 and not 
of £160. This would make a great difference if the 
sum to be apportioned is a large amount, and this 
is accounted for by the fact that the first half of 
the year to the 30th June comprises 181 days only, 
as against the second half to the 31st of December, 
which comprises 184 days. 

As the law takes no notice of a fraction of a day 
a testator’s estate is entitled to the income for the 
day on which the death took place. 

For the purposes of apportionment, aU dividends 
should be placed to a suspense account, and in 
cases where directions have previously been given 
for payment to the tenant for life’s account these 
should be cancelled and instructions given to the 
bank to open a suspense account in the names of 
the trustees (see Form No. 3 in Appendix). 

The dividends thus received could then be set out 
as sho-wn on page 197. 

With regard to apportionments on the death of a 
tenant for life in the case of stocks the position is 
different from that on the death of a testator, for 
in the former case there seems to be no ruling that 
the tenant for fife’s estate is absolutely entitled to 
a share of accruing dividends in all cases, and 
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where stocks are sold before the next dividend after 
the death of the tenant for life has been received 
the estate appears to have no legal claim for any 
share of the purchase money in respect of the 
proportion of dividend to the date of death. Thus 
in a case where stock has been sold cum dividend 
it was held that Sections 3 and 4 of the Appor- 
tionment Act, 1870, onlj’^ apphed to a dividend 
actually received by the trustees.^ The learned 
judge said “What the trustee has received is the 
purchase money of the stock sold cum dividend. 
That purchase money was augmented no doubt 
by the dividend prospect, but still the sum by which 
it was increased is not the actual dividend. It 
seems to me, therefore, that these sections do not 
apply directly.” 

This may work out very hardly in some cases, 
and it is suggested that where practicable an appor- 
tionment should be made, or, if possible, the sale 
of the stock suspended imtil the dividend has been 
actually received. 

A dividend already declared but payable after 
the date of a pmchase by trustees must always be 
regarded as capital. 

It is the practice of some companies to make 
payments of interim dividends on stocks and shares. 
In any case, therefore, where a dividend is stated 
to be a “ Final ” dividend it should be ascertained 
what interim dividends have been paid as these 
must be taken into account in apportioning the 
income. 

^ Bulkeley v, Stephens, [1896] 2 Oh. 241. 
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Death Duties 

Before distributing a trust fund the trustees should 
always ascertain that there is no outstanding claim 
for death duties. They should also be careful to see 
that the duties are debited to the proper persons. 
The duties which may be payable are Estate Duty 
and Legacy Duty or Succession Duty. 

In the case of all pecuniary or specific legacies 
the will must be consulted to ascertain if these or 
any of them are given free of duty. 

Estate duty is of a different species from legacy 
or succession duty. It is not a charge on property 
as it is received by different persons and var37ing 
according to the amount received by each indi- 
vidual or at a percentage according to the degree 
of relationship of the recipient; it is rather a 
charge on property which a deceased person 
ceases to enjoy and which property is said to “pass” 
on his death. The rate of duty graduates according 
to the total value of the property which thus 
“passes.” Except where the total value of the 
property over which the deceased had entire con- 
trol does not exceed the net value of £1,000 aU 
property passing is “aggregated” for the purposes 
of ascertaining the rate of duty. This question of 
aggregation sometimes imposes hardship. For 
instance, a man may have but £2,000 in his own 
right, and in the ordinary course this would pay 
duty at 3 per cent, i.e. £60, but he may have been 
receiving the income on a sum of, say, £100,000 
during Ms life and wMch latter sum on Ms death 
might pass to persons outside Ms own family. In 
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such a case his own £2,000 would be aggregable 
with the £100,000, and have to pay estate duty at 
the appropriate rate of £102,000, which is now 20 
per cent, so that on the small private estate of 
£2,000 a sum of £400 would be payable for estate 
duty, and in addition, if the persons taking the 
£2,000 were not the husband or wife or the lineal 
issue or the parent of the deceased, the £2,000, 
less the £400, would be liable to legacy duty. 

It wiU be seen, therefore, that estate duty is not 
only payable on property which is owned by 
the deceased absolutely, but on property the 
income of which he enjoyed or out of which any 
annuity may have been received by him. In such 
a case the duty is payable out of what has been 
called “a notional slice” of the property. Thus, 
if property valued at £100,000 and yielding an 
income of £5,000 was Hable to pay an annuity of 
£1,000 to the deceased, on the death, as £1,000 is 
the 5th part of the total income, estate duty would 
be charged on one-fifth of the total value of the 
property, and this would be a charge on that 
property. If, however, the deceased had purchased 
an annuity which would cease on his death no duty 
is chargeable as there is no property out of which 
it would be payable. 

A personal representative is hable for the pay- 
ment of estate duty on personal property which 
passes to him as executor or administrator, and this 
is payable out of the residuary estate. This duty 
bears interest at 4 per cent from the date of the 
death. 
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Property which passes in exercise of a general 
power of appointment however, has to bear its 
own duty.^ 

Real property, however, has to bear its own 
estate duty. This is presumably because at the 
time of the creation of estate duty (in 1894) real 
estate did not pass to the personal representative 
but direct to the devisee or heir-at-law. It was not 
until the Land Transfer Act of 1897 that real estate 
first devolved on a personal representative, and 
no alteration was then made in the case of the duty, 
and nothing in the Law of Property Act, 1925, or 
in the Administration of Estates Act, 1925, has 
altered the incidence of real property to estate duty. 

Although this latter fact is stated on several 
occasions in those Acts, eflPorts were made by the 
Inland Revenue to make real property which 
comprised undivided shares liable in the same way 
as personal property. The argument used was that 
as undivided shares became subject to a trust for 
sale such, shares were notionaUy converted into 
personalty. 

Estate duty on real property does not begin to 
carry interest until one year from the death, and 
may be paid by eight equal yearly or sixteen half- 
yearly instalments. Had the Revenue succeeded 
in their endeavours to make undivided shares in 
real property liable in the same way as personal 
property, these advantages would have been lost 
and the duty on undivided shares in real property 
would have been payable at once, and carry interest 

^ O'Grady v. Wilmot, [1916] 2 A.C. 231. 
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at 4 per cent from tlie date of the death until 
payment. 

The fact that real property is liable for its own 
estate duty is also important because anyone 
deriving a benefit, such as an annuity or a capital 
sum, charged on such property by the will of the 
testator must, m the absence of any directions to 
the contrary, bear a rateable proportion of such 
duty. In the case of a capital sum it would be 
charged on its relative proportion of the value of 
the property at the time of the death. Thus, if an 
estate of £10,000 paid duty of £500 a capital sum 
of £1,000 would have to bear £50 which would be 
deducted before payment over. In the case of an 
annuity of £100 charged on that property, the 
adjustment would be made in this way: Suppose 
the estate of £10,000 gelded an annual income of 
£400 it would be obvious that one-fourth of the 
property w'ould be needed to pay the annuity of 
£100, and therefore £125 of the duty is apportion- 
able to the amiuity, and the annuitant should, 
therefore, be debited with interest at 4 per cent 
on the £125, so that the net amount of annuity 
payable woiild be £100, minus £5 = £95. H the 
will should have given the annuity “free from 
deduction” or if it was a bequest of a “clear” 
annual annuity, or words to that effect, the annuity 
would be payable in full vsfithout any deduction in 
respect of contribution towards the estate duty. 

Where settled property pays duty on the death 
of one of the spouses it does not again become 
payable on the death of the other spouse. 
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Brothers and sisters of the deceased and their 
descendants are hahle to legacy or succession duty 
at the rate of 6 per cent. All more remote descend- 
ants pay at the rate of 10 per cent. Personal repre- 
sentatives must see these duties are paid, and charge 
it to the legatees unless the gift is in any case free 
of duty, when the duty wiU be paid out of the resi- 
duary estate. 

A specific legacy under £20 in value is free of 
duty, but if it forms part of the benefit received 
by the legatee, e.g. if it be given jointly with a 
pecuniary legacy which together bring the total 
over £20, then legacy duty will be charged on 
the value of the total gift. 

Where there was a devise of land “free of all 
duties” to A for life with remainders over in favour 
of other persons and a gift of the residue to B after 
payment of debts, funeral and testamentary ex- 
penses legacy, succession and other duties, this 
was held to mean the duties immediately payable 
on the testator’s death and not those wlidch might 
become payable on the death of the tenant for hfe.^ 

This is a very useful and convenient decision for 
otherwise it would have meant the putting aside 
of -an indefinite sum to meet any such prospective 
duties. It would have been difficult to estimate 
such a sum as it would depend on the value of the 
settled property on the death of the tenant for life 
and whether or no he left other estate to be aggre- 
gated therewith. 

^ He Trimble ,* Wilson v. Turton, [1931] 1 Ch. 369. 
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Improvements authorised by Section 83 of the Settled Land 
Act, 1925, and set out in the Third Schedule to that Act. 

Part I 

Improvements, the costs of which are not liable to be repaid 
by instalments — 

(i) Drainage, including the straightening, widening, or deep- 
ening of drains, streams, and watercourses ; 

(ii) Bridges; 

(iii) Irrigation; warping; 

(iv) Drains, pipes, and machinery for supply and distribu- 
tion of sewage as manure ; 

(v) Embanking, or weiring from a river or lake, or from the 
sea, or a tidal water ; 

(vi) Groynes ; sea walls ; defences against water ; 

(vii) Inclosing ; straightening of fences ; re-division of fields ; 

(viii) Declamation; dry warping; 

(ix) Farm roads ; private roads ; roads or streets in villages 
or towns ; 

(x) Clearing; trenching; planting; 

(xi) Cottages for labourers, farm-servants, and artisans, 
employed on the settled land or not ; 

(xii) Farmhouses, offices, and outbuildings, and other build- 
ings for farm purposes ; 

(xiii) Saw-mills, scutch-mills, and other mills, water-wheels, 
engine-houses, and kilns, which will increase the value of the 
settled land for agricultural purposes or as woodland or other- 
wise ; 

(xiv) Reservoirs, tanks, conduits, watercourses, pipes, wells, 
ponds, shafts, dams, weirs, sluices, and other works and 
machinery for supply and distribution of water for agricultural, 
manufacturing, or other purposes, or for domestic or other 
consumption ; 

(xv) Tramways; railways; canals; docks; 

(xvi) Jetties, piers, and landing places on rivers, lakes, the 
sea or tidal waters, for facilitating transport of persons and of 
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agricultural stock and produce, and of manure and other 
things required for agricultural purposes, and of minerals, and 
of things required for mining purposes ; 

(xvii) Markets and market-places ; 

(xviii) Streets, roads, paths, squares, gardens, or other open 
spaces for the use, gratuitously or on payment, of the public or 
of indiTiduals, or for dedication to the pubhc, the same being 
necessary or proper in connection with the conversion of land 
into building land ; 

(xix) Sewers, drains, watercourses, pipe-making, fencing, 
paving, brick-making, tile-making, and other works necessary 
or proper in connection with any of the objects aforesaid; 

(xx) Trial pits for mines, and other preliminary works 
necessary or proper in connection with development of mines ; 

(xxi) Reconstruction, enlargement, or improvement of any 
of those works ; 

(xxii) The provision of small dwellings, either by means of 
building new buildings or by means of the reconstruction, 
enlargement, or improvement of existing buddings, if that 
provision of small dwellings is, in the opinion of the Court, 
not injurious to the settled land or is agreed to by the tenant 
for life and the trustees of the settlement ; 

(xxiii) x4.dditions to or alterations in buddings reasonably 
necessary or proper to enable the same to be let ; 

(xxiv) Erection of buddings in substitution for buddings 
within an urban sanitary district taken by a local or other 
public authority, or for buddings taken under compulsory 
powers, but so that no more money be expended than the 
amount received for the buildings taken and the site thereof ; 

(xxv) The rebudding of the principal mansion house on the 
settled land ; 

Provided that the sum to be applied under this head shad 
not exceed one-half of the annual rental of the settled land. 

Pabt II 

Improvements, the costs of which the trustees of the settle- 
ment or the Court may require to be replaced by instalments — 

(i) Residential houses for land or mineral agents, managers, 
clerks, bailiffs, woodmen, gamekeepers, and other persons 
employed on the settled land, or in connection with the man- 
agement or development thereof ; 
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(ii) Any offices, workshops and other buildings of a perman- 
ent nature required in connection with the management or 
development of the settled land or any part thereof ; 

(iii) The erection and building of dwelling-houses, shops, 
buildings for religious, educational, literary, scientific, or public 
purposes, market places, market houses, places of amusement 
and entertainment, gasworks, electric fight or power works, 
or any other works necessary or proper in connection with the 
development of the settled land, or any part thereof as a build- 
ing estate ; 

(iv) Eestoration or reconstruction of buildings damaged or 
destroyed by dry rot ; 

(v) Structural additions to or alterations in buildings 
reasonably required, whether the buildings are intended to 
be let or not, or are already let ; 

(vi) Boring for water and other preliminary works in con- 
nection therewith. 


Pabt III 

Improvements, the costs of which the trustees of the settle- 
ment or the Court must require to be replaced by instalments — 

(i) Heating, hydraulic or electric power apparatus for build- 
ings, and engines, pumps, lifts, rams, boilers, flues, and other 
works required or used m connection therewith ; 

(ii) Engine houses, engines, gasometers, dynamos, accumu- 
la-tors, cables, pipes, wiring, switchboards, plant, and other 
works required for the installation of electric, gas or other 
artificial fight, in connection with any principal mansion house, 
or other house or buildings ; but not electric lamps, gas fittings, 
or decorative fittings required in any such house or building ; 

(iii) Steam rollers, traction engines, motor lorries and mov- 
able machinery for farming or other purposes. 


15^® 24 pp. 
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Investi^ient of Capital money arising under the Settled Land 
Act, 1925. 

Section 73 of the Act authorises the application of capital 
money — 

(i) In investment in Government securities, or in other 
securities in which the trustees of the settlement are by the 
settlement or by law authorised to invest trust money of the 
settlement, with power to vary the investment into or for any 
other such securities ; 

(ii) In discharge, purchase, or redemption of incumbrances 
affecting the whole estate the subject of the settlement, or of 
land tax, rent-charge in lieu of tithe, Crown rent, chief rent, or 
quit rent, charged on or payable out of the settled land, or of 
any charge in respect of an improvement created on a holding 
under the Agricultural Holdings Act, 1923, or any similar 
previous enactment ; 

(iii) In pajmient for any improvement authorised by this 
Act; 

(iv) In payment as for an improvement authorised by this 
Act of any money expended and costs incurred by a landlord 
under or in pursuance of the Agricultural Holdings Act, 1923, 
or any similar previous enactment, or under custom or agree- 
ment or otherwise, in or about the execution of any improve- 
ment comprised in Part I or Part II of the First Schedule 
to the said Agricultural Holdings Act ; 

(v) In payment for equality of exchange of settled land ; 

(vi) In discharge of any fines payable in respect of the aliena- 
tion of any settled land affected by manorial incidents ; 

(vii) In payment of the gross sum or an instalment thereof 
attributable to capital payable as compensation for the ex- 
tinguishment of manorial incidents affecting the settled land, 
and for the acquisition of any mines, minerals, and other 
rights of the lord, or the owner of the land affected by the 
manorial incidents, and for the compensation of the steward ; 

(viii) In redemption of any compensation rent-charge created 
in respect of the extinguishment of manorial incidents, and 
affecting the settled land ; 
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(ix) In commuting any additional rent made payable on the 
conversion of a perpetually renewable leasehold interest into 
a long term, and in satisfying any claim for compensation on 
such conversion by any officer, solicitor, or other agent of the 
lessor in respect of fees or remuneration which would have 
been payable by the lessee or under-lessee on any renewal ; 

(x) In purchase of the freehold reversion in fee of any part 
of the settled land, being leasehold land held for years ; 

(xi) In purchase of land in fee simple, or of leasehold land 
held for sixty years or more unexpired at the time of purchase, 
subject or not to any exception or reservation of or in respect 
of mines or minerals therein, or of or in respect of rights or 
powers relative to the working of mines or minerals therein, 
or in other land ; 

(xii) In purchase either in fee simple, or for a term of sixty 
years or more, of mines and minerals convenient to be held or 
worked vdth the settled land, or of any easement, right, or 
privilege convenient to be held with the settled land for mining 
or other purposes ; 

(xiii) In redemption of an improvement rent-charge, that is 
to say, a rent-charge (temporary or permanent) created, 
whether before or after the commencement of this Act, in 
pui'suance of any Act of Parliament, with the object of pacing 
off any money advanced for defraying the expenses of an 
improvement of any kind authorised by Part I of the Third 
Schedule to this Act ; 

(xiv) In the purchase, with the leave of the Court, of any 
leasehold interest where the immediate reversion is settled 
land, so as to merge the leasehold interest (unless the Court 
otherwise duects) in the reversion, and notwithstanding that 
the leasehold interest may have less than sixty years to 
run; 

(xv) In payment of the costs and expenses of all plans, 
surveys, and schemes under the Town Planning Act, 1925, or 
any similar previous enactment, made with a view to, or m 
connection with the improvement or development of the settled 
land, or any part thereof, or the exercise of any statutory 
powers, and of aU negotiations entered into by the tenant for 
life with a view to the exercise of any of the said powers, 
notwithstanding that such negotiations may prove abortive, 
and in payment of the costs and expenses of opposing any 
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such proposed scheme as aforesaid affecting the settled land, 
whether or not the scheme is made ; 

(xvi) In the purchase of an annuity charged under Section 4 
of the Tithe Act, 1918, on the settled land or any part thereof, 
or in the discharge of such part of any such amiuity as does 
not represent interest ; 

(xvii) In payment to a local or other authority of such sum 
as may he agreed in consideration of such authority taking 
over and becoming liable to repair a private road on the settled 
land or a road for the maintenance whereof a tenant for life 
is liable ratione tenurce. 

(xviii) In financing any person who may have agreed to 
take a lease or grant for building purposes of the settled land, 
or any part thereof, by making advances to him in the usual 
manner on the security of an equitable mortgage of his building 
agreement ; 

(six) In payment to any person becoming absolutely en- 
titled or empowered to give an absolute discharge ; 

(xx) In payment of costs, charges, and expenses of or inci- 
dental to the exercise of any of the powers, or the execution of 
any of the provisions of this Act including the costs and 
expenses incidental to any of the matters referred to in this 
section ; 

(xxi) In any other mode authorised by the settlement with 
respect to money produced by the sale of the settled land. 
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TRUST INVESTaiENTS 

Section 1 (1) of the Trustee Act, 1925, provides — 

A trustee may invest any trust funds in his hands, whether 
at the time in a state of investment or not, in manner following, 
that is to say — 

(а) In any of the Parliamentary stocks or public funds or 
Government securities of the United Kingdom ; 

(б) On real or heritable securities in the United Elingdom, 
including the security of a charge on freehold land by way of 
legal mortgage and a charge under Section 33 of the Finance 
Act, 1896 ; 

(c) In the stock of the Bank of England or the Bank of 
Ireland ; 

{d) In India, 7, 5i, 4^, 3-|, 3, and 2| per cent stock or in 
any other capital stock which may at any time be issued by 
the Secretary of State in Council of India under the authority 
of any Act of Parliament, and charged on the revenues of India, 
or any other securities the interest in sterling whereon is pay- 
able out of and charged on the revenues of India ; 

(e) In any securities the interest of which is for the time 
being guaranteed by Parliament ; 

(/) In consolidated stock created by the Metropohtan Board 
of Works, or by the London County Council, or in debenture 
stock created by the Receiver for the Metropolitan Police 
District, or in Metropolitan Water Stock ; 

{g) In the debenture or rentcharge, or guaranteed or prefer- 
ence stock of any railway company in the United K i ngdom 
incorporated by special Act of Parliament, and haviag during 
each of the ten years last past before the date of investment 
paid a dividend at the rate of not less than 3 per centum on 
its ordinary stock ; 

{h) In the stock of any railway or canal company in the 
United Kingdom whose undertaking is leased in perpetuity or 
for a term of not less than 200 years at a fixed rental to any 
such railway company as is mentioned in paragraph (g) of this 
subsection, either alone or jointly with any other railway 
company ; 
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(i) In tke debenture stock of any company owning or oper- 
ating a railway in India the interest in sterling on which is paid 
or guaranteed by the Secretary of State in Council of India ; 

(j) In the “B” Annuities of the Eastern Bengal, the East 
Indian, the Scinde Punjub and Delhi, Great Indian Peninsula 
and Madras railways, or m any securities substituted therefor, 
and any like aimuities which may at any time after the com- 
menoement of this Act be created on the purchase of an}" other 
railway by the Secretary of State in Council of India, and 
charged on the revenues of India, and w"hich may be authorised 
by Act of Parhament to be accepted by trustees in Heu of any 
stock held by them in the purchased railway ; also hi deferred 
annuities comprised hi the register of holders of annuity Class 
D and annuities comprised in the register of annuitants Class 
C of the East Indian Railway Company ; 

(ib) In the stock of any company omiiiig or operating a 
railway hi India upon which a &ed or minimum dividend in 
sterling is paid or guaranteed by the Secretary of State hi 
Council of India, or upon the capital of which the interest is 
so guaranteed; 

(l) 111 the debenture or guaranteed or preference stock of any 
company in the United lungdom established for the supply of 
water for profit, and incorporated by special Act of Parha- 
ment or by Royal Charter, and havhig durhig each of the ten 
years last past before the date of investment paid a dividend 
of not less than 5 per centum on its ordhiary stock ; 

(m) In nomhial or inscribed stock issued, or to be issued, 
under the authority of any Act of Parhament or Provisional 
Order, by the corporation of any municipal borough in the 
United Engdom having, according to the returns of the last 
census prior to the date of hivestment, a population exceeding 
50,000 or by any county council in the United Ehngdom ; 

(n) In nomhial or inscribed stock issued or to be issued by 
any commissioners incoi-porated by Act of Parhament for the 
purpose of supplying water, and havhig a compulsor}^ power of 
lewsing rates over an area having according to the returns of 
the last census prior to the date of investment a population 
exceedhig 50,000, provided that during each of the ten years 
last past before the date of investment the rates levied by" such 
commissioners have not exceeded 80 per cent of the amount 
authorised by law to be levied ; 
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(o) In any stocks, funds, or securities authorised under the 
Colonial Stock Act, 1900, or any Act extending the same, but 
subject to any restrictions thereby imposed ; 

(p) In any local bonds issued under the Housing (Additional) 
Powers Act, 1919, and mortgages of aiw fund or rate granted 
after the passing of that Act under the authority of any Act 
or Provisional Order by a local authority (including a county 
council) which is authorised to issue local bonds under that Act ; 

{q) In any stock or securities issued m respect of any loan 
raised b^^ the Government of Northern Ireland : 

(r) In any of the stocks, funds or securities for the time being 
authorised for the investment of cash under the control or sub- 
ject to the Order of the Court ; 

and may' also from time to time vaiy any such investment. 

By subsection (2) of Section 1 it is provided that the London 
& North Eastern Railway Company, the Southern Railways 
Company, the London Llidland vk Scottish Railways Company^, 
and the Great Western Railway Company’ shall each be treated 
as having paid the 3 per cent for the ten y’ears before the date 
of investment, the date for the first two being the 1st January, 
1923, and for the other two the 1st Julyg 1923. By’ the same 
subsection it is provided that a railway or canal company in 
Northern Ireland whose sy’stem is partly^ situede in the Irish 
Free State shall not be deemed a company’ in Northern Ireland. 

Section 2 further provides that a trustee may’ invest in any’ 
of the securities mentioned although the same may be redeem- 
able and the price exceeds the redemption value, but a proviso 
is added to the effect that, in the case of those investments 
mentioned under (g), (i), (/b), (Z), (w), (o), {p), and (g), none of 
these must be purchased at a price exceeding 15 per cent above 
par, or such other rate at which it is liable to be redeemed: 
nor, if any such stocks are redeemable vdthin fifteen y’ears of 
the date of purchase at a price exceedhig their redemption 
value. ’By^ the same section a trustee is empowered to retain 
any’ redeemable stocks purchased until redemption. 
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DISTRIBUTION OF RESIDUARY ESTATE ON AN 
INTESTACY AFTER 1926 


In all cases where there is a surviving liiisbaiid or wiie he or 
she has a first claim for £1,000 with interest at 5 per cent in 
addition to the personal chattels. (These matters are dealt 
with in detail on pages 130 to 132.) 

Subject to this the estate is distributable — 


1 . If there is no issue. 


2. If there are issue. 


3. If no surviving spouse. 


The estate is held on trust for 
the surviving spouse for life 
only if there are any rela- 
tives coming within the 
category given in this table. 
If there are no such relatives 
the surviving spouse takes 
the estate absolutely. 

Half the estate is held on trust 
for the surviving spouse for 
life and, subject thereto, as 
to that half and as to the 
other half, for the issue on 
the statutory trusts. 

All for issue on the statutory 
trusts. 


4. If parents and no issue. For parents in equal shares. 

5. If one parent and no issue. For such parent absolutely. 

If there are no issue or parents surviving the intestate, for 
the following in the order named — 


6. Brothers & sisters of 

whole blood. 

7. Brothers & sisters of 

haK blood. 

8. Grandparents. 

9. Uncles and Aunts of 

whole blood. 

10. Uncles and Aimts of 
half blood. 


I On the statutory trusts for these 
persons and their issue, the issue 
taking per stirpes. 


[ On the statutory trusts for these 
persons and their issue, the issue 
taking per stirpes. 


214 



APPENDIX D 


215 


‘‘Statutory trusts” means “In trust, in equal shares if more 
than one, for all or any of the children or child of the intestate, 
living at the death of the intestate, who attain the age of 21 
years or marry under that age, and for all or any of the issue 
living at the death of the intestate who attain the age of 21 
years or marry under that age, of any child of the intestate who 
predeceases the intestate, such issue to take through all degrees 
according to their stocks, in equal shares if more than one, 
the share which their parent would have taken if living at the 
death of the intestate, and so that no issue shall take whose 
parent is living at the death of the intestate and so capable of 
taking.” 

A child of the intestate must bring into hotchpot any ad- 
vancement made by the intestate on marriage or otherwise. 
"V^dien other than children of the intestate take, there is no such 
obhgation to bring advances into hotchpot. 
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mSCELLANEOUS FORMS 
1. Request eor Payivient of Dividends 


TO 

WE, the undersigned, hereby authorise and request you, 
until this request is revoked by us, to pay all interest and 
dividends from time to time becoming due on any stocks or 
shares of your company for the time being standing in our 
joint names to the 

Banking Company Limited, and their receipt shall be your 
good and sufficient discharge for the same. 

DATED this day of 19.,. 

Name 

Address 

Name 

Address 


2. Request to Bank to Credit Account of Tenant 
FOR Life 

TO Bank Limited. 

Address. 

Gentlemen, 

We hereby authorise and request you, until the receipt of 
instructions to the contrary from us, to credit all interest and 
dividends received by you in respect of all stocks and shares 
standing in our joint names to the account of 

of with you. 

day of 
216 


DATED this 


19.. 
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3. Request gi\’ex ok Death of a Tekakt for Life for 
Crediting Diyidekbs to a Suspekse Accoukt 

TO Bank Limited. 

[Address) 

WE hereb}' revoke the authority and request given by us to 
you to credit the account of of 

with dividends and interest on stocks and 
shares standing in our joint names and patmient of which is- 
received by you, and hereby authorise and request that you 
will, until this request is cancelled by us, credit the same to a 
suspense account to be opened in our joint names. 

DATED this day of 19 . . . 

Name 

Address 

Name 

Address 


4. Statutory Advebtisemekt for Crebitors 
A. B. of etc. deceased. 

Pursuant to the Trustee Act, 1925, Section 27. 

NOTICE is hereby given that all persons having any claims; 
against the estate of the above named deceased who died on 
the day of 19.. and Probate of 

whose will (or Letters of Administration to whose estate) wa& 
granted by the Probate Registry on the 

day of 19. . to 

are requested to send particulars thereof to the undersigned on 
behalf of the executors (or administrators) on or before the 
day of 19.. And that after that 

date the said Executors (or Administrators) will proceed to 
distribute the assets of the said deceased amongst the persons- 
entitled thereto having regard only to the claims of which they 
shall then have received notice, and further that they will 
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not be in any way liable for the claims of any persons of which 
they shall not then have received notice. 

DATED this day of 19.. 

C. & D. 

of etc. 

Solicitors for the said Executors (or Administrators). 

N.B, Not less than two months’ notice must be given and 
the advertisement must appear in the London Gazette and in a 
paper circulating in the locality in which the deceased resided. 


5. Statutory Advertisement (Settlement) 
Pursuant to the Trustees Act, 1925, Section 27. 

In the matter of the settlement dated the day 

■of 19. . made on the marriage of A. B. of etc. 

and C. D. of etc. 

NOTICE is hereby given that aU persons having or claiming 
to have any claim or interest under the above mentioned settle- 
ment are hereby required to send particulars of their claim 
or interest to the undersigned on behalf of the trustees of the 
settlement on or before the day of 

19 . . And that after that date the said trustees will proceed to 
distribute the trust funds comprised in the said settlement 
amongst the persons entitled thereto having regard only to 
the claims of which they shall then have had notice, and fur- 
ther that the said trustees will not be in any way liable for the 
claim or interest of any person of which they shall not then 
have received notice. 

DATED this day of 19... 

Solicitors’ names 
Address 

Solicitors for the said trustees. 

N.B. (See note to last Form.) 
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6. Vesting Deed 

THIS VESTING DEED is made the day of 

19. . BETWEEN A. B. of etc. and C. D. of etc. 
(hereinafter called “the Trustees of the one part and E.F. 
of etc. (hereinafter called ‘Hhe tenant for life’') of the other 
part WHEEEAS— 

1. Under and by virtue of a settlement dated etc. and made 
between etc. (or, under and by virtue of the Will of etc. dated 
etc. and proved etc.) the property hereinafter mentioned is 
vested in the tenant for life upon the trusts of the said Settle- 
ment (Will) and the Trustees are the Trustees of the Settle- 
ment (Will) for the purposes of the Settled Land Act, 1925. 

2. The tenant for life has requested the trustees to execute 
in his favour a Vesting Deed in pursuance of the provisions of 
the said Act. 

No'w for giving effect to the requirements of the Settled Land 
Act, 1925, THIS DEED WITNESSETH as follows— 

1. The Trustees as Trustees hereby declare that ALL THAT 
etc. (If the description of the property is lengthy it would be 
better to give it by schedule) And all other (if any) the premises 
capable of being vested by this Declaration and which are by 
any means subject to the limitations of the recited settlement 
shall forthwith vest in the tenant for life in fee simple (or, if 
both freehold and leasehold, say, as to the freehold property 
in fee simple and as to the leasehold property for all the estate 
and interest for which the same is held). 

2. The tenant for life shall stand possessed of the said pre- 
mises upon the trusts and subject to the provisions upon and 
subject to which the same ought from time to time to be held, 

3. The trustees are the trustees of the settlement for the 
purposes of the Settled Land Act, 1925. 

4. (Add any additional powers to those in the Act conferred 
by the settlement.) 

5. The power of appointing new trustees is vested in the 
tenant for life during his life (If there is no such power state : 
“The Statutory power of appointing new trustees appHes to 
these x^resents”). 

IN WITNESS etc. 
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N.B. The essentials of a Vesting Deed are — 

1. A description, either specific or general, of the settled 
land. 

2. A statement that the settled land is vested in the person 
to whom it is conveyed, or declared to be vested, upon the 
trusts from time to time afiecting the same. 

3. The names of the trustees of the settlement. 

4. Any larger or additional powers. 

5. The persons (if any) having power to appoint new trustees. 

The stamp duty is 10s. 

(See cases on page 31 as to errors in Vestmg Deeds.) 


7. Deed of Discharge 

THIS DEED is made the day of 

19. . BETWEEN A. B. of etc. and C. D. of etc. (hereinafter 
called “the Trustees’’) of the one part and E. F. of etc. (here- 
inafter called “the Estate Owner”) of the other part and is 
SUPPLEMENTAL to a Vesting Deed dated the 
day of 19 . . and made between the parties hereto 

afiecting property situate and known as etc. 

WHEREAS the Estate Owner is now absolutely entitled 
to the said property and has requested the trustees to execute 
the Deed of Discharge hereinafter contained which the trustees 
have agreed to do. 

NOW THIS DEED WITNESSETH that in pursuance of 
the said agreement and in exercise of the authority conferred 
on them by Section 17 of the Settled Land Act, 1925, the 
trustees hereby declare that they are discharged from the trust 
created by the settlement referred to in the said Vesting Deed. 


IN WITNESS etc. 
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8. Deed oe Declaeatio^’ as to Present Trustees on 
AN Alteration being 3Iade in the Trusteeship 

TO ALL TO WHOM THESE PRESEXTS SHALL COAIE 
WE A. B. of etc. (the Appointer) C.D. of etc. (the continning 
Trustee) E. F. of etc. (the retiring Trustee) and G. H. of etc. 
(the new Trustee) SEXD GREETIXG— 

WHEREAS these presents are supplemental to a Vesting 
Deed dated the day of 19. . and 

made between etc, being a Vesting Deed executed in favour 
of X as tenant for life under the WTll etc. (or under a settle- 
ment dated etc.) in respect of property knovui as etc. 

AND "WHEREAS the said E. F. has retired from the trustee- 
ship and the said G. H. has been appointed a trustee in his 
place. 

NOW in pursuance of Section 35 of the Settled Land Act, 
1925 WE HEREBY DECLARE that the above named C. D. 
and G, H. are the trustees of the said will (or settlement) for 
all the purposes of the Settled Land Act, 1925. 

IN WITNESS etc. 

(Note. This Deed vill require a 10s. stamp and must be 
executed by the person having power to appoint trustees and 
by all the trustees including the retiring trustee.) 
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